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Statement of Questions Presented. 


1. Is not respondent Federal Power Commission’s final 
determination in this proceeding erroneous and unlawful 
in the light of the decisions of the Supreme Court of the 
United States in 


(a) Atlantic Rfg. Co. v. Pub. Serv. Comm’n., 360 
U. S. 378 (June 22, 1959), affirming, on different 
grounds Public Service Com’n. of N. ¥. v. Federal 
Power Com’n., 257 F. 2a 717 (8rd Cir., June 30, 
1958)—commonly denominated ‘‘Catco’’, and 


(b) Pub. Serv. Comm’n of N.Y. v. F. P. C., 361 
U. S. 195 (December 14, 1959) summarily vacating 
United Gas Improvement Co. v. Federal Power Com’n., 
269 F. 2d 865 (3rd Cir., August 4, 1959)—commonly 
denominated ‘‘Transco-Seaboard’’? 


2. Was there substantial competent evidence in the 
record to support respondents findings or determinations 
(a) that the producer-applicants’ proposed initial prices 
were not ‘‘out of line’, (b) that the sales at these prices 
would not elevate the purchased gas costs of the purchaser 
and the purchaser’s distribution-company customers, and 
(c) that the issuance of permanent unconditional certifi- 
eates of public convenience and necessity to the producer- 
applicants for sales at their proposed initial prices would 
be in the public interest? 


IN THE 


UNITED STATES COURT OF APPEALS 
For rue Distaicr or Couumara Crcurr. 


No. 15461. 


Pustic Szevicz Commission or rue Stare or New Yor, 
Petitioner, 
v 


FepezaL Power Commission, 
Respondent, 


Texas Gas TRaNnsmission Corporation, Texas Easrern 
Transmission Corporation, Hors Natugan Gas Company, 
Texas Gas Expioration Corporation, J. Ray McDzrmorr 
& Co. Inc., Krzzoy Properties Incorporatep, Tux 
Catirornia Company, Cattery Proverrizs, Inc., Oczan 
Demure & Exproration Company, Humsre Om & Rerm- 
Inc Company, AMERADA PerroteuM Corporation, Krnr- 
McGzz On, Invvsrams, Inc., Bex Om Corrorarion, 
Carouine Hunt Sanps anp Loyp B. Sanps, Riczarpson 
& Bass (Lovistara Account), Overaror, Macrouia Perro- 
teum Company, Beck Om Company, Paris Perroreum 
Company, Mississrepr Riven Fen Corporation, Uniow 
Om Company or Caniroria, Twewaren Om, ComPany, 
ContInEntaL Om Company, Suet, On Company, Paw 
American PergzoLtevm Corporation, 

Intervenor-Respondents. 


Jurisdictional Statement. 


This is a proceeding to review an opinion and final order 
of the Federal Power Commission (FPC), issued in a con- 
solidated proceeding below instituted under Section 7 of 
the Natural Gas Act. Therein respondent FPC granted 
unconditional certificates of public convenience and neces- 
sity to twenty-one producers of natural gas from fields in 
southern Louisiana, authorizing them to make new sales 
in interstate commerce to a natural-gas wholesale distribu- 
tion company (Hope) at initial prices which were (a) ‘out 
of line’? and (b) unsupported by evidence of the public 
convenience and necessity therein and therefor. 

The Court has jurisdiction to review the opinion and 
order under the provisions of Section 19(b) of the Natural 
Gas Act, 52 Stat. 831 (1938), as amended, 72 Stat. 941 (1958), 
15 U.S. C. §717r(b) (1958). The opinion and order under 
review were issued by the respondent Commission on 
August 10, 1959 (R. 4724-39). The New York Public Service 
Commission (PSC), a party below and petitioner herein, 
filed an application for rehearing thereof on September 8, 
1959 (R. 4747-59). The order denying rehearing was issued 
on October 7, 1959 (RB. 4766-67). The Petition for Review 
was filed in this Court on December 4, 1959. 


Statement of the Case. 


The Applications. 


The consolidated proceedings below involved 29 related 
applications to the FPC for certificates of public conven- 
ience and necessity under Section 7(c) of the Natural Gas 
Act.’ Twenty-one natural gas producers (producer-appli- 


1 The three pipeline transportation-distribution Spa lnanams (not here 


in contest per se) were: Texas Gas Transmission orporation, Doc. No. 
G-17835; Texas Eastern Transmission Corporation, Doc. No. G-17420; 
and Hope Natural Gas Company, Doc. No. G-17565. The twenty-six pro- 
ducer-sale certifications which are here under review were granted in: 
Texas Gas Exploration Corporation, Doc. No. G-17336; J. Ray McDermott 
& Co., Inc., Doc. No. G-17337; Kilroy Properties Incorporated, et al., Doc. 
No. G-17388; The California Company, Doc. No. G-17839; Callery Prop- 
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cants) sought certificates for a total of 26 natural gas sales 
from fields in and offshore the coast of southern Louisiana 
to Hope Natural Gas Company (Hope), pursuant to a con- 
tract or contracts between each seller and Hope. 

Hope, the purchaser, requested a certificate to establish 
new delivery points to its existing, affiliated, wholesale cus- 
tomers in the northeast and to sell and deliver to those 
customers the gas it proposed to acquire from the producer- 
applicants in Louisiana, plus a small additional quantity it 
proposed to produce itself on its own gas properties in the 
southwest. 

Two major interstate pipeline companies, Texas Gas 
Transmission Corporation (Texas Gas) and Texas Eastern 
Transmission Corporation (Texas Eastern) sought cer- 
tificates authorizing their construction of certain addi- 
tional transmission facilities and their transportation of 
the gas for Hope from the producing area in the Gulf 
Coast region of Louisiana to Ohio (Texas Gas) and thence 
to the delivery points on Hope’s system in West Virginia 
(Texas Eastern). 


The gas acquisitions. 


Hope is a subsidiary of the Consolidated Natural Gas 
Company, a public utility holding company parent of an 
integrated natural gas system. The Consolidated System, 
through its several subsidiaries, engages in the production, 
purchase, transmission and wholesale and retail distri- 
bution of natural gas. It renders gas service directly and 
indirectly, through sales to other distribution companies, 


erties, Inc., Doc. Nos. G-17340 & 17341; Ocean Drilling & Exploration 
Company, Doc. Nos. G-17342 & 17343; Humble Oil & Refining Company, 
Doc. No. G-17391; Amerada Petroleum Corporation, Doc. Nos. G-17393 
& 17407; Kerr-McGee Oil Industries, Inc., Doc. No. 17396; Bel Oil Cor- 

oration, Doc. No. G-17397; Caroline Hunt Sands and Loyd B. Sands, Doc. 
No. G-17398; Richardson & Bass (Louisiana Account), Operator, Doc. 
No. G-17399; Magnolia Petroleum Company, Doc. No. G-17401; Beck Oil 
Company, et al., Doc. No. G-17402; Phillips Petroleum Company, Doc. No. 
G-17405; Mississippi River Fuel Corporation, Doc. No. G-17413; Union 
Oil Company of California, Doc. No. G-17457; Tidewater Oil Company, 
Doc. Nos. G-17463, 17474, 17475 & 17483; Continental Oil Company, Doc. 
Nos. G-17554 & 17566; Shell Oil Company, Doc. No. G-17560; Pan Ameri- 
can Petroleum Corporation, Doc. No. G-17574. 
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to many communities in the states of New York, Ohio, 
Pennsylvania and West Viriginia. Hope is the System’s 
largest producer and purchaser of natural gas. Prior to 
the instant transactions, approximately 70% of the Sys- 
tem’s total natural gas supply was purchased at northern 
delivery points, at an approximate average price of 37.5¢ 
per Mcf, from three major transcontinental pipeline com- 
panies—Tennessee Gas Transmission Company (Tennes- 
see), Panhandle Eastern Pipe Line Company (Panhandle), 
and Texas Eastern, one of the two transporter-applicants 
in this proceeding. The balance of its gas supply was 
obtained from sources in the Appalachian area at a price 
of approximately 24.05¢ per Mef (R. 1178-80, 1181, 1559-61). 
The proposal in this proceeding marked its first effort to 
purchase gas directly from southwestern producers. 

The proposed charges by Texas Gas and Texas Eastern 
for transporting the gas for Hope were, respectively, 17.3¢ 
(Louisiana to Ohio-Texas Gas) and 4.5¢ (Ohio to West 
Virginia-Texas Eastern) per Mef, for a total transpor- 
tation cost of 21.8¢ per Mef (R. 4332-34 [Item EE)). 

The 26 gas sale and purchase contracts between Hope 
and its proposed producer-suppliers were substantially 
identical, except for differences in volume and for two 
variations in price provisions. In total, the proposed sales 
involved approximately 36.5 billion cubic feet of natural 
gas per annum. Twenty-two of the contracts, covering 
approximately 95% of the gas to be sold, provided for 
initial prices of 23.55¢ per Mcf. The remaining four con- 
tracts, covering the other 5% of the gas to be sold, pro- 
vided for initial prices of 23.05¢ per Mef. In addition, all 
of the contracts contained clauses calling for periodic, 
automatic price increases of 1¢ per Mef every 4 years and 
for complete redetermination of price, after an 8 or 12-year 
period, upon the average of the highest prices then being 
paid under other gas sale and purchase contracts in the 
area (R. 1827-28 [Ex. 6, pp. 1-2], 1166-70). 

The gas purchase contracts—at the 23.05¢ and 23.55¢ 
per Mef initial price levels—were consummated between 
August and December, 1958. Thus, their negotiation and 
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execution occurred at the high point of the 2-year period 
(June, 1957 to June, 1959) which was dominated by 
respondent’s post-Catco, laissez-faire producer initial 
pricing philosophy. They coincided with 


1. respondent’s unconditional certification, on Sep- 
tember 4, 1958, of 39 sales to Transcontinental Gas 
Pipe Line Corporation in the same producing area at 
initial prices of 22.4¢ to 23.3¢ per Mcef—the Transco- 
Seaboard certification which was summarily upset and 
remanded by the Supreme Court on December 14, 1959; 


2. the execution, during the summer of 1958, of 
7 gas sale and purchase contracts by Trunkline Gas 
Company in the same producing area at initial prices 
of 24.05¢ and respondent’s certification thereof, almost 
on the eve of this proceeding, on May 22, 1959;* and 


3. the execution, and virtually automatic certi- 
fication by respondent, of numerous other gas sale and 
purchase contracts in the same producing area at 
initial prices of 22.4¢ per Mcf and above—all upon the 
strength of and in reliance upon its June, 1957, Catco 
22.4¢ precedent which the Supreme Court condemned 
and rescinded on June 22, 1959. 


Of the 21 sellers who were producer-applicants in this 
proceeding no less than 9 (Amerada, Humble, Union, Con- 
tinental, Magnolia, Phillips, Pan American, Tidewater, and 
California) had also been applicants in the Catco, Transco- 
Seaboard or Trunkline cases and thus already had obtained 
certificates from respondent for sales at initial prices 
ranging from 22.4¢ to 24.05¢ per Mef—developments of 
which the remaining 12 were keenly aware. Such was the 


2 Infra pp. 18-20. 

3 Trunkline Gas Co., et al., Doc. Nos. G-15374, et al., Opinion No. $21, 
21 F. P. C. 704, May 22, 1959, review of which is pending in this Court, 
Public Service Commission of New York v. Federal Power Commission, 
CADC No. 15365. 
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producer initial price climate and background of Hope’s 
1958 entry into the southern Louisiana gas market and of 
the subsequent unconditional FPC certification of its 
efforts. 


The Hearings. 


Hearings in the consolidated proceedings below were 
held from June 10 to June 22 and on June 25, 1959. Hope 
and its affiliated customers introduced evidence to show, 
among other things, that estimated consumer gas demands 
in succeeding years exceeded the supply presently under 
contract to the Consolidated System. Their witnesses testi- 
fied that the System considered it desirable, for various 
reasons, to augment its existing supply by the method here 
proposed—i.e., Hope’s direct purchase from natural gas 
producers, with the gas to be transported by the two pipe- 
line applicants for Hope’s account, at a delivered cost of 
some 45.325¢ per Mef (R. 3220 [Ex. 13, p. 2], 1182-86). 

The pipeline-applicants introduced evidence to support 
their proposed transportation charges. 

Witnesses for the producer-applicants testified that the 
initial price provisions of the contracts between their com- 
panies and Hope were the product of arm’s-length nego- 
tiation. A few proffered the additional information—only 
too well-known to everyone acquainted with post-Catco 
southern Louisiana initial price conditions—that similar 
prices had been offered by others for the supplies involved 
in this proceeding, or that similar prices were being 
received by themselves or by other producers under other 
recently executed southern Louisiana gas sale contracts.‘ 
Some of the applicants frankly admitted the latter factor 
had predetermined their initial price floor in embarking 
on negotiations with Hope (R. 383, 499, 507). Hope’s wit- 
ness, who had negotiated the purchases, emphatically 
corroborated this fact. 


4R. 36, 93, 115, 119, 156, 180, 207, 226-27, 230, 237, 243, 254, 275, 290, 
307, 337, 340-41, 349, 365, ‘380, 398, 407, 409-14, 449-50, 454-55, 458-59, 
501, 525. 
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“‘T would like to say about the second or third 
day of June we started operating to try to purchase 
gas in the South Louisiana area to acquire an amount 
of about 100 million a day and after traveling around 
and calling on any number of people and discussing 
contracts with them and after having been in the 
territory for two and a half years I knew that the 
prices under which contracts were being purchased 
were from 17 cents to 25 cents and I called on in 
total about fifty companies and after calling on about 
ten and getting very cold shouldered without men- 
tioning any price at all, because I did not want to get 
thrown out the door and I wanted to stay in if I 
could, and I called on the Spur (Superior?) Oil 
Company and they told me that they just could not 
discuss it because they sold their gas right at that 
time at 21.5 cents.° 

‘‘T called on several other people who were deal- 
ing with trunk lines (Trunkline?) and they were 
getting 22 cents. After calling on the biggest pur- 
chaser that we made there three times I offered him 
21 and a half cents’ (R. 1232; ftsns. supplied). 


The Commission’s Opinion No. 327. 


Upon motion by Hope, the Commission waived the inter- 
mediate decision [by the Presiding Examiner] procedure 
in this case. Its Opinion No. 327 and accompanying order 
were issued on August 10, 1959, little more than a month 
after the Supreme Court’s opinion in the Catco case and— 
much more significantly—6 days after the Third Circuit’s 
affrmance of other unconditional producer sale certifica- 
tions by FPC, at similar initial prices, in the T'ransco-Sea- 
board case. 

The opinion dealt separately with the Hope proposal, 
the Texas Gas and Texas Eastern proposals and with the 
producer applications. The Hope proposal was certificated 
without qualification. Because of certain objections to the 
transportation charges proposed by the two transmission 
companies, certificates of public convenience and necessity 


5 Ex-tax. 
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issued to them were conditioned upon the filing by each of 
a satisfactory transportation rate schedule.* 

The opinion then proceeded to consideration of the 23.05¢ 
and 23.55¢ per Mcf proposed producer initial prices. 
Although the Commission acknowledged its obligation to 
conduct its inquiry on that subject ‘‘in the light of the 
Catoo decision’? and, in fact, reported that it had 
“considered every element required or indicated by the 
(Supreme) Court’’, nevertheless it concluded that the pro- 
posed prices had been shown, on the record below, to be 
required by public convenience and necessity and that there 
was, therefore, no reason or occasion for the imposition of 
initial-price reducing conditions in this case. In support 
of this determination, the Commission found 


(1) that—notwithstanding the Supreme Court’s 
June 22 reversal of a group of 22.4¢ certifications as 
‘fout of line”? with the predominant 17-18¢ southern 
Louisiana, non-suspect price level—on August 10 initial 
prices of 23.05¢ and 23.55¢ were not to be deemed “out 
of line’? because they coincided in amount with (a) 
those the Supreme Court had before it, and (b) many 
others based thereupon which FPC had approved 
before the Supreme Court spoke; 


(2) that in any event the location of the fields, the 
depth of the sands through which this gas was pro- 
duced, and the general inflationary trend of costs over 
recent years somehow conferred an aura of propriety 
upon the proposed producer prices—without the neces- 
sity for (and despite the total absence of) record evi- 
dence showing the bearing or relationship, if any, of 
these or any other cost or revenue factors to the 
demanded prices; and 


(3) that the purchases at these prices would not 
cause an ‘‘immediate’’ increase in Hope’s rates to its 


6 Texas Gas’ subsequently filed rate schedule reduced its transporta~ 
tion charge from 17.3¢ to 16.8¢ per Mcf. Texas Eastern will submit a 
report on its transportation charge after the transportation service has 
been in effect for a full year. 
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customers, nor result in an increase in the weighted 
average cost of its purchased gas—this despite repeated 
past demonstrations that purchases of new high-price 
gas supplies always produce exactly those results as, 
indeed, they obviously and inevitably must, notwith- 
standing any and all ad hoc protestations to the 
contrary. 


Thus did the Commission dispose of the objections of 
this petitioner and those of its own staff to continued uncon- 
ditional certification of totally unjustified and unsupported, 
Catco-plus initial price levels in southern Louisiana. Thus 
was the Supreme Court’s Catco opinion, as ‘‘considered”’ 
and ‘‘interpreted’’ by the Commission, found to counte- 
mance (1) the imbedding of 26 additional sales, at still 
unsubstantiated initial prices of 23¢ per Mcf and above, 
into the southern Louisiana price structure. 

The only other guidance the Commission seemed to have 
extracted from the Supreme Court’s decision was that it 
was no longer necessary for it to maintain the fiction of 
softening the impact of such unconditional certifications by 
instituting Section 5 investigations against the producers 
authorized to collect such charges. None were instituted 
with respect to those sanctioned in this proceeding. 

On September 8, 1959, PSC applied for rehearing of 
Opinion No. 327 (R. 4747-59). Therein the multifarious 
errors in FPC’s findings and rationale were plainly set 
forth. In its order denying that application, the Com- 
mission misconstrued the tenor of the PSC contentions and 
concluded as follows: 


‘We think, as the Court held in United Gas 
Improvement Co. v. F. P. C., Nos. 12798 and 12805 
(CA3, August 4, 1959), F. 2d (Transco- 
Seaboard), with respect to proposed producer prices 
somewhat comparable to those involved herein, that 
the balancing of the weight properly to be accorded 
the various factors of public convenience and neces- 
sity justified certificating the producer sales pro- 
posed herein without any price condition”’ (R. 4767). 
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The order was issued on October 7, 1959. Two days later, 
on October 9, 1959, PSC filed its petition for certiorari in 
the Tranco-Seaboard case. Two months later, on December 
14, 1959, in the face of precisely the same arguments and 
rationale (erroneous interpretations of Catco, etc.) as are 
here advanced in support of the determination under 
review, the Supreme Court summarily vacated the judg- 
ment of the Third Circuit and remanded the virtually iden- 
tical, similarly erroneous producer certifications there 
involved to the respondent for reconsideration and 
re-evaluation in the light of Catco. 


Statement of Points Relied on by Petitioner. 


1. The Commission erred in concluding, on the record 
in these proceedings, that the sales of the subject volumes 
of gas by the producer-applicants to Hope at the proposed 
initial prices are required by or consistent with the public 
convenience and necessity. 


2. The Commission erred in issuing certificates to the 
producer-applicants without either imposing initial price 
conditions or requiring presentation of substantial, com- 
petent evidence to show their need for the price exacted and 
the relationship of their price proposals to the present or 
future public convenience and necessity. 


3. The Commission erred in concluding that the con- 
tractual initial prices for the proposed sales were not ‘‘out 
of line’? within the meaning of the Supreme Court’s 
Catco decision. 


4. The Commission erred in relying upon (a) other 
unwarranted and unjustified prices in the area, (b) 
generalized, inapposite economic data outside the record, 
and (c) unsupported speculation as to producer costs, both 
to sustain its conclusion that the contractual initial prices 
were not ‘‘out of line’’ and to offset the absence of evi- 
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dentiary support for its determination that public con- 
venience and necessity required unconditional certification 
of the producer sales at the proposed prices. 


Summary of Argument. 


I. The propriety of the Commission’s determination, 
opinion and order here under review, must be evaluated 
in the light of the two recent decisions by the Supreme 
Court of the United States (Catco and Transco-Seaboard) 
on the issue presented in this case. That issue—concerning 
the Commission’s obligation, under Section 7 of the Natural 
Gas Act, with respect to high producer initial prices—has 
had a long, complex and controversial history. Petitioner 
believes that the Supreme Court decisions have provided a 
definitive resolution of the issue, one which mandates 
reversal of the present unconditional certification. How- 
ever, it appears that the controversy is still not at an end. 
The present appeal is one of several which the respondent 
insists on pursuing—notwithstanding the Supreme Court’s 
edicts—before this and other Courts involving its persis- 
tent unconditional certification, on deficient records, of 
Catco-plus initial prices. 

[In an effort to assist the Court and to place the pres- 
ent case in proper context and perspective so that the 
pertinence and import of the high Court decisions may be 
more readily perceived, we respectfully beg leave to precede 
our argument with a brief chronology of the course of the 
FPC’s regulation of producer natural gas sales in southern 
Louisiana to date, under (1) Section 7 and (2) Sections 4 
and 5 of the Natural Gas Act—infra, p. 12]. 


II. The proposed producer initial price levels in this 
proceeding, uniformly higher than the Catco levels and, in 
most instances, higher than the maximum Transco-Seaboard 
levels, were justified by nothing other than the same type 
of evidence held inadequate to sustain unconditional cer- 
tification of those two groups of sales—i.e., evidence of 
arm’s-length negotiation, evidence of other sales in the 
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area at similar prices and evidence of the buyer’s ability 
to sell more gas. Opinion No. 327 concludes that no other 
or better justification for the initial prices is necessary 
to sustain unconditional certification in this case. 

The principal basis for this conclusion is the Commis- 
sion’s insistence that the present prices, although higher 
than Catco’s and Transco-Seaboard’s, are not ‘‘out of line’’ 
as the latter were found to be. This insistence the respond- 
ent would support (1) by reference to other of its recent 
high initial price certifications, all issued on the authority 
of its Catco and Transco-Seaboard decisions and all pres- 
ently on appeal; and (2) by ‘‘consideration’’ of inflationary 
trends and other speculative ‘‘cost’’ factors, none of which 
are in this record and none of which—according to the 
applicants’ testimony—played any part in the determina- 
tion of the contractually fixed prices. 

As further support for its decision to certificate these 
sales without either the price condition or the evidence of 
public convenience and necessity called for by the Supreme 
Court’s Catco decision, Opinion No. 327 declares that the 
proposed prices will not ‘‘adversely affect’’ the consuming 
public and that ‘‘denial’’ of these supplies to Hope (by the 
imposition of price conditions) would be a ‘‘disservice’’ to 
that public. 

The notion that high price gas purchases can continue 
to be sanctioned by the FPC without ‘‘adversely’’ affecting 
gas rates to the consuming public is illogical on its face and, 
in any event, has been discredited by repeated demonstra- 
tions to the contrary. 

The Commission’s tacit assumption (of Catco-threat 
provenance) that imposition of initial price conditions 
would result in ‘‘denial of these supplies to Hope’’ is 
unsupported (and unsupportable) and simply ignores the 
statutory requirement that all gas entering the interstate 
market, by whomever purchased, must enter on terms which 
the public convenience and necessity require—not those the 
seller would dictate. Were respondent to insist, wniformly, 
upon compliance with this statutory standard, the constant 
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producer threat of diversion of gas supplies from pur- 
chasers like Hope (whose certificate proceedings are 
afflicted with the intervention of those who insist upon FPC 
enforcement of the Natural Gas Act) to other purchasers 
(whose proceedings have been closed to this petitioner and 
other such advocates) could effectively be dispelled. 


FPC REGULATION OF PRODUCER PRICES AND RATES 
IN SOUTHERN LOUISIANA—1954 TO DATE 


A. 
Initial Prices. 


1. Natural Gas Act, Section 7. 
Section 7 in pertinent part, provides: 


“*(¢) No natural-gas company or person which 
will be a natural-gas company * * * shall engage in 
the transportation or sale of natural gas, subject to 
the jurisdiction of the Commission, * * * unless there 
is in force with respect to such natural-gas company 
a certificate of public convenience and necessity issued 
by the Commission authorizing such acts or opera- 
tions ** *’? “(e) * * * a certificate shall be issued to 
any qualified applicant therefor, authorizing the * * * 
sale, * * * covered by the application, if it is found 
that the applicant is able and willing properly to do 
the acts and to perform the service proposed and to 
conform to the provisions of this chapter and the 
requirements, rules, and regulations of the Com- 
mission thereunder, and that the proposed * * * sale 
* * * to the extent authorized by the certificate, is or 
will be required by the present or future public 
convenience and necessity; otherwise such applica- 
tion shall be denied. The Commission shall have the 
power to attach to the issuance of the certificate 
and to the exercise of the rights granted thereunder 
such reasonable terms and conditions as the public 
convenience and necessity may require.’? 
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2. Pre-Phillips. 


Before 1954, the epochal year in which the FPC was 
first apprised by the Supreme Court of the United States 
of its duty to regulate producer natural gas sales under 
the Natural Gas Act of 1938,” the typical unregulated initial 
price of natural gas at the wellhead in the State of Loui- 
siana was in the neighborhood of 9 to 10¢ per Mef. Two 
of the pipelines now furnishing gas to the Consolidated 
System were then paying maximum initial prices, under 
their more recently executed gas purchase contracts, of 
8.32¢ per Mef (Tennessee Gas Transmission Corporation— 
Tennessee) and 9.0¢ per Mef (United Gas Pipeline Com- 
pany—United), plus 1¢ per Mef for reimbursement of 
Louisiana taxes. Another important supplier of New York 
consumers (Transcontinental Gas Pipe Line Corporation— 
Transco) was paying 8.80¢ per Mef plus 1¢ tax. Texas 
Gas, a transporter-applicant in the present proceeding, 
was paying 9¢ per Mef plus 1¢ for its supplies. The com- 
bined purchases of these companies then (as now) 
accounted for in excess of 50% of all interstate sales in 
that state. 


3. The Gulf Interstate and American Louisana 
certifications—1953-54, 


On the eve of the Phillips decision—while the Commis- 
sion still proceeded under the erroneous belief that it lacked 
direct regulatory jurisdiction over producer sales—there 
occurred two portentous departures from these prevailing 
initial price levels. Two groups of sales were negotiated at 
initial prices ranging from 16¢ to 20¢ per Mef. Both pur- 
chasers were ‘‘paper’’ pipelines—i.e., pipelines not yet in 
being. Because of their inferior bargaining position and 
because the FPC routinely required very large commit- 
ments of natural gas reserves as a prerequisite for new 


7 Phillips Petroleum Co. v. State of Wisconsin, 347 U. S. 672. 


8 Tennessee is a direct supplier of the Consolidated System. United is 
an indirect supplier, through sales to Texas Eastern. Neither Texas East- 
ern nor Panhandle, Consolidated’s third direct supplier, were themselves 
purchasers in southern Louisiana at this period. 
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pipeline certifications, these companies were obliged to exe- 
cute gas purchase contracts at levels far in excess of those 
in demand from other entrenched pipeline purchasers. 

The FPC granted the pipeline certificates, but not with- 
out dissent and serious misgivings as to the potential effect 
of the producer initial price aspects of the transactions.° 

In the latter respect the Commission was prescient, for 
with these two certifications the southern Louisiana pro- 
ducer price holocaust began. It has not since been halted, 
contained, abated or even markedly slowed down—at the 
hands of the respondent. It is this circumstance which 
accounts for our participation in Catco and Transco-Sea- 
board and our presence before this Court in this proceeding. 


4, The Phillips decision—June 7, 1954. 


On June 7, 1954, the Supreme Court plugged the legal 
gap through which the first (and most important) element 
of cost in the interstate acquisition, transmission and dis- 
tribution of natural gas had theretofore been escaping effec- 
tive regulatory control. Henceforth the producer sale itself 
was to be subject to the provisions and public interest 
standards of the Natural Gas Act, previously applied only 
at the second stage (pipeline sale) of the producer-to-con- 
sumer natural gas journey. Henceforth the Act was to 
apply (1) to existing producer rates (under Section 5 the 
Commission could investigate the charges being paid to 
determine their justness and reasonableness, or lack 
thereof) ; (2) to changes in existing producer rates (under 
Section 4 the producer would be obliged to establish the 
justness and reasonableness of any increase in an existing 
rate) ; and (3) to proposed producer initial prices for new 
interstate dedications or sales (under Section 7—it was 
thought—the producer would be obliged to demonstrate the 
public convenience and necessity of his proposed initial 
price or, failing that, to make his sale subject to consumer- 
protective initial price conditions). 


9 Matter of Gulf Interstate Gas Company, Docket No. G-2058, Opinion 
251, 12 F. P. C. 116, May 20, 1953; Matter of American Louisiana Pipe 
Line Co., Docket No, G-2306, Opinion 276, 6 PUR 83d 476, October 1, 1954. 
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With Phillips, the power to condition pipeline certifi- 
cates upon pipeline rate adjustments (a power repeatedly 
exercised by the FPC in pre-Phillips days” although not, 
unfortunately, in the Gulf Interstate and American Louisi- 
ana certifications) ceased to be the only avenue of FPC 
control over the amounts paid producers for pipeline gas 
supplies. 


5. Commission regulation of producer sales under 
Section 7—Phillips (June 7, 1954) to Catco 
(June 24, 1957). 


As the Commission had anticipated—although to a far 
greater extent than it or anyone else had foreseen—the 
Gulf Interstate and American Louisiana Pipeline certifica- 
tions immediately began to wreak havoc with the southern 
Louisiana producer price structure, both as to existing 
prices and as to initial prices demanded for new gas. Bxist- 
ing prices soared upward per contractual ‘favored nation’’, 
price redetermination and price renegotiation clauses— 
built-in price elevation provisions based on an “‘T-must-get- 
at-least-as-much-as-anybody-else-subsequently-gets ”? prem- 
ise. This development called into play Commission pro- 
ducer rate regulation under Sections 4 and 5 of the Act. 
The effect and inconclusive (to date) result of this aspect 
of producer regulation is summarized infra B. 

The Gulf Interstate and American Louisiana certifica- 
tions also brought to an end producers’ satisfaction with 
the former typical 9 to 10¢ per Mef level for initial prices 
for new sales. One by one most of the major pipelines 
purchasing in southern Louisiana were compelled to offer 
initial prices of 12 to 18¢ per Mef to producers who were 
not going to be outdone, if they could help it, by their Gulf 
Interstate and American Louisiana supplier confreres. 
With Transco leading the way by increasing its initial pur- 


10 See, e.g., Michigan-Wisconsin Pipe Line Company, 6 F. P. C. 1, 19-20 
y3@ i 


(1947 F'd sub nom. Panhandle Eastern Pipe Line Co. v. F. P. C., 83 
App. D. C, 297, 169 F, 2d 881 bare cert. denied, 885 U. S. 854 (1948) ; 

bama-Tennessee Natural Gas Co., 9 F. P. C. 461 and 849 (1950) ; 
11 F. P. C. 75, 91, 114 (1952), aff'd, 203 F. 2d 494 (8rd Cir., 1953). 
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chase prices in one fell swoop from approximately 9.5¢ to 
17¢ per Mef; Tennessee increasing its offering prices to 
18¢ per Mef; United advancing its initial prices to 13.5¢ 
and Texas Gas outstripping the leaders by equaling the 
Gulf Interstate and American Louisiana maximums of 20¢ 
plus tax in a few of its new contracts, a 17 to 18¢ predomi- 
nant initial price range soon came to supplant the 9 to 10¢ 
range as the typical level for new sales in southern Louisi- 
ana. This development called into play Commission regu- 
lation of producer sales under Section 7. 

That enormous increases in initial prices were demanded 
by producers, under the inspiration of the Gulf Interstate 
and American Louisiana examples, was not surprising. 
That such increases were deemed acceptable to competi- 
tively-purchasing pipelines was equally understandable. 
For the latter (1) it was relatively simple to pass along 
increased purchased gas costs to their distribution-company 
customers and thence to ultimate consumers, and they did 
so promptly; and (2) expansion of sales and markets, at 
whatever increased cost to consumers, was the life-blood 
of their business. But that this process should be author- 
ized, in each and every instance, by an utterly acquiescent 
FPC, almost automatically handing out unconditional cer- 
tificates for any and every producer sale at any and every 
initial price demanded, all in complete contravention of 
the public convenience and necessity standard of Section 7, 
was a matter of vital concern and growing dismay to all 
segments of the distribution-consumption portions of the 
industry. Accordingly, consumer-representative interven- 
ors urged, with uniform lack of success, that the FPC 
utilize its Section 7 initial price conditioning authority to 
stem initial price spirals, unless or until producers made 
some record demonstration, sometime—somewhere, of the 
propriety of or necessity for price increases of these pro- 
portions.” 


11 See e. g., Anthony J. Tamborello, et al., Doc. Nos. G-3045, et al., 
Opinion Nos. 287, 11 PUR 3d 413 (1955) and 287-A, 15 F. P. C. 1 (1956) 
12 PUR 3d 219 (1955) ; Sinclair Oil and Gas Co.. et al., Doc. No. G-9049, 
et al., 15 F. P. C. 665 (1956) and Atlantic Refining Co., et al., Doc. Nos. 
G-8809, et al., 14 F. P. C. 408 (1955). The Commission issued scores of 
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No initial price conditions were imposed by the Com- 
mission. No demonstration of the propriety of or public 
convenience and necessity for the 17 to 18¢ initial price 
levels were called for or made by the producers. Instead, 
the requests of consumer-representative intervenors were 
met by still another upsurgence of the initial price level 
in southern Louisiana, from 18¢ per Mef by 1956 to 22.4¢ 
per Mef or more in 1957 and thereafter. This one they 
set out to stop by judicial command. 


6. The Catco certificates—June 24, 1957. 


This upsurgence, the second phase of the recent southern 
Louisiana initial price ascent, was sparked by the notorious 
Catco contracts. Those contracts, executed in August, 1956 
between Tennessee and four southern Louisiana producer 
suppliers’? provided for initial prices of 22.4¢ per Mof. 
At the time of their execution (and of their final certifica- 
tion, on June 24, 1957) these prices were higher than any 
previously proposed or authorized for any interstate sale 
by any producer to any pipeline anywhere in the entire 
southwest. The circumstances preceding and surrounding 
their certification by the Commission are set forth in detail 
in the opinions of the reviewing courts.” 

Briefly, on June 24, 1957, climaxing a bitterly contested 
proceeding, the FPC, in a widely publicized decision, aban- 
doned its abortive efforts to hold the existing 17 to 18¢ 
southern Louisiana initial price line (so recently elevated 


other producer certificates at 17¢ or 18¢ per Mef initial prices without 
opinion. 

It also. in one instance. imposed an initial price condition on a producer 
certificate in another (Oklahoma) producing area. This action was indi- 
cially affirmed. Signal Oil & Gas Co. v. F. P. C., 288 F. 2d 771 (8rd _ Cir., 
1956) cert. denied 353 U. S. 923 (1957). Nevertheless, the Commission 
thereafter proceeded to Sirgen. koe this embarrassing precedent right 
out of existence. By 1958 it had managed to persuade itself, on the basis 
of patently inapposite legalisms, that, notwithstanding the clear language 
of the statute and the judicial affirmance ox the Signal case, it lacked 
power to impose initial price conditions on producer sales! It was later to 
be thoroughly disabused of that notion by the Supreme Court’s Catco 
opinion (pp. 391-2). 


12 Continental, Atlantic, Tidewater and Cities Service. 
18 257 F. 2d at pp. 718-20; 360 U. S. at pp. 380-86. 
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from the former 9 to 10¢ line) and bowed to the adamant 
demands of the Catco producers for unconditioned 22.4¢ 
initial prices.™* 

With that decision any realistic expectation of FPC 
producer price regulation under Section 7 of the Natural 
Gas Act was necessarily abandoned. Any further effort 
to halt, slow down, abate or otherwise control the mass 
upsurgence of producer initial prices was virtually fore- 
closed—for two full years. 


7. The Catco aftermath—June 24, 1957 to June 22, 
1959. 


That initial prices in post-Catco gas sale contracts would 
rapidly approach, equal and exceed the Catco levels was 
preordained by the Commission’s June, 1957 capitulation 
to the Catco producers. Southern Natural Gas Company 
promptly followed Tennessee’s lead from 18¢ to 21.25¢ 
initial prices, obtaining certificates for purchases at the 
latter rate only a few weeks after the Catco certification.*® 
Ten months later that same pipeline-purchaser was 
authorized by respondent to pay initial prices of 22.8¢ per 
Mcf.* United’s pre-Catco initial price ceiling of 13.5¢ 
per Mef now became a thing of the past. Upon re-entering 
the southern Louisiana market 5 months after the execution 
of the Catco contracts, it negotiated its first 19.5¢ per Mef 
contract. Thereafter, in rapid succession, it concluded 
purchases at initial prices of 21.3¢, 21.5¢, 22.55¢, 22.95¢, 
23.8¢ and, most recently, at the reported price of 24.8¢.77 
Wi Continental Oil Co., et al., Doc, Nos. G-11024, et al 17 F. P. C. 563 


(April 22, 1957), 17 F. P. C. 732 (May 20, 1957) and 17 F. P. C. 880 
(June 24, 1957). 


15 Southern Natural Gas Co., et al., Doc. Nos. G-11234, et al., 18 
F. P. C. 38, July 12, 1957. 


16 Southern Natural Gas Co., et al., Doc. Nos. G-13082, et al., 19 
F. P. C. 558, April 4, 1958. 


17 Seaboard Oil Co., et al., Doc. Nos. G-11970, et al., Opinion No. 309, 
19 F. P. C. 416, March 31, 1958; Superior Oil Co., et al., Doe. Nos. 
G-12121, et al., 19 F. P. C. 637, May 9, 1958; Sunray Mid-Continent Oil 
Co., et al., Doc. Nos. G-12211, et al., 19 F. P. C. 618 May 9, 1958; United 
Gas Pipe Line Co., et al., Doc. Nos. G-12712, et al., 19 ¥. P. C. 931, June 
12, 1958; The California Co., et al., Doc. Nos. G-16108, et al., and Sun 
Oil Co., et al., Doc. Nos. G-15122, et al., infra, ftn. 23. The Oil and Gas 
Journal, Price of Gulf Coast Gas Hits New High, Feb. 1, 1960, p. 2. 


19 


Texas Gas, still able to conclude many purchases at 18¢ 
initial prices in 1956, notwithstanding its unique, American 
Louisiana-patterned, 1955 21¢ acquisitions, found its ability 
to buy gas at that level severely curtailed after 1957. 
Texas Eastern, which had not theretofore purchased gas 
in the southern Louisiana producing area, jumped into 
that market after Catco certification with a resounding 
initial price splash of 23.9¢ per Mef.2* Trunkline, formerly 
a 17.5¢ initial price purchaser, brought this, post-Catco 
upsurgent phase of initial price certification to its culmina- 
tion on May 22, 1959 with 24.05¢ initial prices. 

Several innovations in gas purchase arrangements were 
devised during this period in desperate efforts by some gas 
buyers to avoid or minimize, so far as possible, the drastic 
impact of skyrocketing initial prices. Among them was the 
arrangement proposed in this proceeding—direct purchase 
by a distribution company from gas producers, with trans- 
portation service only to be furnished by pipelines. 
Although the cost of such an arrangement might be (and 
in this case was) considerably higher than the current cost 
of purchasing an equal volume of gas from traditional 
pipeline suppliers, the distribution company would at least 
for a time be safeguarded against future Pipeline rate 
increases occasioned by the latter’s future gas purchases 
at perpetually and steeply ascending initial price levels. 
That future pipeline gas purchases would be at perpetually 
and steeply ascending initial price levels was regarded 
(understandably) as an absolute certainty. For, although 
final certification of the Catco contracts, concededly induced 
by the most extreme producer pressures, had literally been 
extorted from the Commission after two unsuccessful 
efforts on its part to withstand those pressures, the FPC 
thereafter became the most enthusiastic and outspoken pro- 
ponent of its Catco principles and of their sky-is-the-limit 
results. As a result, the 22.4¢ figure which had become the 
southern Louisiana initial price ceiling on June 24, 1957, 


18 These contracts were subsequently rescinded by the parties prior 
to Commission action thereupon, 


19 See CADC No. 15365. 
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rapidly became the southern Louisiana initial price floor, 
with 24.05¢ supplanting it in the upper ranges. 

Among the many post-Catco and higher-than-Catco 
certifications were 39 certificates issued on September 4, 
1958 to suppliers of Transco at initial prices ranging from 
22.4¢ to 23.3¢ per Mcf (the Transco-Seaboard sales). 


8. The Supreme Court’s Catco Opinion—June 22, 
1959. 


During virtually the entire two-year period (June 24, 
1957 to June 22, 1959) described above (Par. 7), the Catco 
certificates were under judicial review, instituted on Octo- 
ber 7, 1957 by this petitioner and jointly by two distribu- 
tion-company customers of ‘Tennessee, the pipeline- 
purchaser there involved. From and after December 22, 
1958 the Transco-Seaboard certificates were also under 
judicial review, instituted by this petitioner and jointly by 
two distribution-company customers of Transco, the pipe- 
line-purchaser in that proceeding. 

The Catco certificates were in fact judicially overturned 
by the Third Circuit on June 30, 1958, but upon limited 
grounds which did little or nothing to discourage the pro- 
ducers and the Commission from proliferating the Catco 
example and improving upon the Catco prices. Therein, 
the Third Circuit declined to ‘‘reach’’ the basic question 
of the illegality and incompatibility of the Commission’s 
certification practices with the public convenience and neces- 
sity standard of Section 7 of the Natural Gas Act. It held 
the Catco certificates invalid because of the unique facts— 
i. e., voluble producer threats to withdraw the gas from the 
interstate market and Commission capitulation to such 
threats—there involved.” 

No succeeding case duplicated those facts for the very 
simple reason that the Commission thereafter regularly 
issued unconditional producer certificates instanter, thereby 

20 Tranacontinental Gas Pine Line Corp., et al., Doc. Nos. G-13143, 
et al., Opinion No. 315, 20 F. P. C. 264. 


21 Public Service Commission of New York v. Federal Power Commis- 
sion, 257 F. 2d 717. 
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(a) eliminating the necessity or occasion for producers to 
utter such threats and (b) removing the connotation of 
FPC subjugation and submission to such threats, 

On June 22, 1959, however, the Supreme Court spoke on 
the Catco certifications? It affirmed the decision of the 
Court of Appeals, reversing the Commission’s unconditional 
certification of the Catco 22.4¢ sales, but disapproved that 
Court’s line of reasoning and addressed itself instead forth- 
rightly and unequivocally to the subject of the Commission’s 
regulatory duties and obligations under Section 7 of the 
Natural Gas Act. The Court noted with emphasis FPC’s 
complete neglect of those responsibilities in Cateo and, per- 
force, in every, subsequent Catco-based and Catco-engen- 
dered certificate proceeding. It was the latter (of which 
the Court was well aware) which prompted the critical 
observation that prices in southern Louisiana ‘‘have now 
vaulted from 17 cents to over 23 cents per MCF’’. 360 U.S. 
378, 390. The Court delivered a six-page critique (ibd. 
388-393) of respondent’s producer certificate practices and 
policies, in Catco and in general; deplored the effect of those 
policies upon the consuming public; and enumerated, for 
respondent’s guidance both on remand and in the future, 
some of the more obvious considerations which must be 
brought to the proper application of Section 7 respecting 
producer initial prices. At the outset of this portion of its 
opinion it reminded respondent that ‘‘The purpose of the 
Natural Gas Act was to underwrite just and reasonable 
rates to consumers of natural gas’’ (p. 388). 


9. The Third Circuit Transco-Seaboard decision— 
August 4, 1959, 


Little more than a month later, the Court of Appeals 
issued its decision on the Transco-Seaboard certification 
review. 269 F. 2d 865. With that decision, on August 4, 
1959, the Supreme Court’s Catco opinion, its ink scarcely 
dry, virtually became a dead letter and remained dormant 
for four months. 


22 360 U. S. 378. 


22 


Although the Court of Appeals intended to follow the 
higher Court’s guidance, it somehow missed the essential 
point—in fact, the heart and soul—of the entire Catco 
opinion. Thus, it affirmed the Commission’s 23¢-plus 
Transco-Seaboard certifications on the purportedly distin- 
guishing grounds that: 


(1) the initial prices there involved were not ‘“out- 
of-line’’, as Catco’s had been found to be, because they 
were similar to Catco prices and to the prices of Catco’s 
descendants which had been certificated by the Com- 
mission since June 24, 1957 [completely overlooking 
the points (a) that it was the pre-Catco ‘line’? that 
Catco was remanded to ‘‘hold’’ and (b) that every 
Catco-engendered certification was, perforce, an 
invalid point of reference] ; 


(2) there was evidence in the record (lacking in 
Catco) of the pipeline’s need for (i.e., ability to market 
successfully) additional volumes of gas [a point of 
little consequence in evaluating the propriety of the 


producer price per se]; and 


(3) the production of manufactured gas by dis- 
tribution companies would be even more expensive 
than the purchase by them of high-priced natural gas 
[a truism never before considered probative of the 
propriety of producer-demanded initial prices for 
natural gas]. 


10. The Transco-Seaboard aftermath—August 4, 
1959 to December 14, 1959. 


By the date of the Supreme Court’s Catco decision, the 
Commission’s unconditional producer certifications had 
already succeeded in elevating southern Louisiana initial 
prices to a new high of 24.05¢ per Mcf. However, that 
decision, for good and obvious reasons, caused the Commis- 
sion to pause. From June 22 to August 4 no significant 
additions were made to the high initial price roster. 

On the latter date, however, initial prices were deemed, 
by the producers and the respondent, to have received from 
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the Court of Appeals another ‘“‘green light’’ to soar to any 
extractable levels, or at the very least, to soar to the highest 
24¢-plus level already extracted. Thus, on August 10, 1959, 
but six days after the Court of Appeals Transco-Seaboard 
affirmance, respondent simultaneously released five deci- 
sions in long-pending certificate proceedings affecting this 
production area. In each it authorized, without condition, 
initial prices of 23.05¢ to 23.8¢. In each it acted upon 
records as barren of justification for those prices as had 
been the Catco record for its initial price of 22.4¢ per 
Mef. In each it purported to be acting pursuant to the 
“‘teachings’’ of the Supreme Court’s Catco opinion, as 
‘embossed’? upon (misinterpreted) by the Court of 
Appeals in Transco-Seaboard. 

The imstant certification was one of this August 10 
group. It and each of its companions was promptly 
presented for judicial review.” 


11. The Supreme Court’s Transco-Seaboard deci- 
sion—December 14, 1959. 


PSC’s petition for certiorari to review the Third Cir- 
cuit’s August 4 misapplication of the Supreme Court’s June 
22 Catco determination and disposition, was addressed to 
each and every ground of the Court of Appeals’ decision— 
including (primarily) the erroneous selection of the price 
‘line’? which the high Court had directed must be held, 
barring convincing evidence of why it should be elevated. 
Respondent FPC and its producer associates there involved 
submitted lengthy briefs in support of the Third Circuit’s 
rationale. Therein they had resort to contentions—iden- 
tical with those herein advanced by respondent FPC and its 
present producer associates—that the Third Circuit on 

23 Sun Oil Co., oe al., Doc. Nos. 15122, et al., 22 F. P. C. 351, review 
pending, U. G. I. v. F. P. C., 5th Cir. No. 18112; The Superior Oil Com- 
pany, et al., Doc. Jes, G-16380, et al., 22 F. P. 6. 369, review pending, 
U.G.I.v.F.P.C , 5th Cir. No. 18113; Sunray Mid-Continent Oil Co., 
Doc. No. %G- 14753, 22 F. P. C. 361, Pagel pending, U. G. I. v. F. P. C., 
10th Cir. No. 6280; The California C ‘0., et al., Doc. Nos. G-16108, et al., 
22 F. P. C, 252, review pending, U. G. lv. F. P. C., 9th Cir. No. 16692. 
PSC is an intervenor in support of petitioner U-. G. I. in each of the above 
ap 
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August 4 and the respondent on August 10 had properly 
applied Catco’s “‘teachings.”’ In reply, PSC simply com- 
pared the Catco certifications with the Transco-Seaboard 
certifications; pointed out the utter inconsistency between 
the Supreme Court’s evaluation and disposition of the 
former and that of the Third Circuit with respect to the 
latter; evidenced the import and ramifications of the latter 
by specific reference to the FPC’s August 10 series of 
certifications; and urged the Court summarily to reverse 
and order the Transco-Seaboard certifications remanded to 
the respondent for the same reconsideration the Court had 
ordered to be afforded the Catco certifications—i.e., the 
maintenance of the same initial price ‘‘line’’ the Court had 
directed respondent to hold (barring proof of the necessity 
for elevating it) in Catco. 

On December 14, 1959, the Supreme Court did just that. 
In so doing, it with unmistakable import corrected the 
patent error of the Court of Appeals and, incidentally, 
undermined each and every one of the FPC’s August 10 
certifications by which that error had been compounded. 
361 U. S. 195. 

Thus were emphatically removed (1) the Third Circnit’s 
gloss on Catco, (2) the Commission’s gratefully accepted 
‘‘ereen light?’ derived therefrom and (3) every single 
prop upon which each of its August 10 unconditional certif- 
icate decisions rests. 


12. The present status of producer initial prices in 
southern Louisiana. 


Once more did the Supreme Court slow down the course 
of FPC’s headlong, price-is-no-object producer sale certifi- 
cations. No high price producer certificates for southern 
Louisiana sales have been issued by the Commission since 
December 14, 1959. 

On the contrary, on January 15, 1960, prompted by 
Transco-Seaboard, the Commission granted PSC’s applica- 
tion for rehearing and reconsideration of a November 18, 
1959 certificate order authorizing sales at initial prices up 


25 


to 23.3¢ per Mef*—prices lower than most of those author- 
ized herein. The order under reconsideration in that case, 
like the Commission’s certificate order in this proceeding, 
purports to be based on the Supreme Court’s Catco opinion, 
as embossed upon by the Court of Appeals’ Transco- 
Seaboard opinion. Apparently even the Commission has 
now begun to doubt that mere citation of and profession 
of adherence to the Supreme Court’s Catco opinion is 
adequate to demonstrate serious consideration of its criti- 
cism or serious application of its principles, when the 
record upon which the Commission has acted conclusively 
negates any such possibility. 

We are asking this Court, the Fifth, Ninth and Tenth 
Circuits to convert that doubt into certainty, by holding that 
a Supreme Court decision of June 22, reversing uncondi- 
tional certification of 22.4¢ initial prices for lack of proof 
of public convenience and necessity for the price per se, 
does not permit, much less sustain, an August 10 uncon- 
ditional FPC certification of 23.05¢ and 23.55¢ initial prices, 
similarly lacking supporting proof of record of the public 
convenience and necessity therein and therefor. 


B. 
Producer Rates. 


Had the Commission’s regulation of producer rates 
under Sections 4 and 5 of the Natural Gas Act been more 
effective than its regulation of producer initial prices under 
Section 7, the consumer cost problem obviously could not 
have attained its presently chaotic and potentially intoler- 
able proportions. Unfortunately, that has not been the case. 
The Supreme Court correctly observed on June 22, 1959 
that not a single major Section 5 producer rate investigation 
(including the original Phillips rate investigation itself) 
had yet been concluded by the Commission. That situation 
remains unchanged today, although almost 6 years have 


24 Transcontinental Gas Pipe Line Corp., et al, Doc. Nos. G-16603, 
et al, 22 FPC e 
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now elapsed since the Phillips decision. In the interim the 
Commission has expended much of its energy in seeking 
(unsuccessfully) Congressional relief from its Phillips- 
directed responsibilities while groping unenthusiastically 
with the problems at hand. 

The same situation prevails as to major Section 4 pro- 
ceedings as well, although more than 4 years have elapsed 
since the Commission was first advised that cost evidence 
was essential under that section and that application of the 
traditional, familiar ‘‘cost of service’’ approach to utility 
rate-making was at least the starting point for its endeavors 
in this regard.” 

Meanwhile, every Commission certification of succes- 
sively higher initial price levels has either ‘‘triggered’’ or 
otherwise operated upon contractual ‘‘favored nation’’, 
price redetermination and price renegotiation clauses, in 
indeterminable numbers of other gas sale and purchase con- 
tracts, thereby multiplying the Commission’s rate case work 
load and inevitably deferring even longer ultimate resolu- 
tion of these basic rate problems. 

The Commission’s sole contributions to the reduction of 
this case load have been (1) approval of producer price 
settlements reached by the parties”* and (2) termination of 
its own suspension-refund orders and other Section 4 pro- 
ceedings respecting producer price increases, which it 
deemed subject to serious question at the time of their filing, 
but which are mere ‘‘drops in the bucket’’ in comparison to 
today’s producer initial price standards.” 

The upshot of respondent’s administration of Sections 4, 
5 and 7 of the Natural Gas Act since Phillips has been the 


25 City of Detroit v. F. P. C., 97 App. D. C. 260, 230 F. 2d 810 (1955), 
cert. dented 352 U. S. 829 (1956). Sce also Bel Oil Corn. v. F. P. C., 255 
F. 2d 548 (5th Cir. 1958), cert. denied 258 U. S. 804 (1958); Forest Oil 
Corp. V. F. P. C., 263 F. 2d 622 (5th Cir. 1959) and Episcopal Theological 


Seminary v. F. P. C., A 
denied 361 U. S. 895 (1959). 

26 Union Oil Company of California, et al., Doc. Nos, G-4331, et al., 
January 13, 1960, Commissioner Connole dissenting. 


27 Shamrock Oil & Gas Corp., et al., Doc. Nos. G-9146, et al, 22 
F. P. C. 205, August 6, 1959, review pending, Minneapolis Gas Co. v. 
F. P. C., CADC No. 15452; Cities Service Production Co., et al., Doc. 
Nos. G-9510, et al., January 26, 1960 (unreported); Petroleum Lease- 
Bonet ee (Operator), et al., Doc. No. G-18205, 21 F. P. C. 799, May 


pp. D. C. , 269 F. 2d 228 (1959), cert. 
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following progression of average wellhead prices (ie., the 
average cost paid to producers for gas supplied under both 
new and old [pre-1954] contracts) in Louisiana and Texas, 
the most prolific gas-producing areas in the nation: 


1954 1955 1956 1957 19528 
Louisiana ............... 9.7¢ 112¢ 124¢ 14.2¢ 15.5¢ 
9.9¢ 10.6¢ 10.8¢ 11.5¢ 


The impact of this progression on the natural gas con- 
suming public has been, of course, to compel its payment of 
untold millions of dollars in increased gas rates, attribu- 
table solely to producer price increases which (a) have 
never been justified under the Natural Gas Act, (b) may 
never be justified under the Natural Gas Act, and (c) toa 
very large extent, will not even be subject to refund if, as 
and when they are ultimately adjusted to the statutorily 
decreed ‘‘just and reasonable’’ level. 


ARGUMENT. 


I. The record in this case is devoid of evidence, 
required under the Supreme Court’s Catco decision, 
to support issuance of unconditional certificates. 


A. 


The initial prices proposed in these proceedings are 
“out of line” and are unsupported by proof of their public 
convenience and necessity. 


In reversing the Commission’s 22.4¢ certifications of 
the Catco sales, the Supreme Court severely criticized 
unconditional authorization of initial prices it characterized 
as ‘‘out of line’. It specifically commented upon the grave 


28F. P. C, Direct Sales by Producers of Natural Gas to Interstate 
Natural Gas Pipeline Companies—1958, Table 8. Wellhead prices through 
1958 do not, of course, reflect the instant initial price (certificated August 
10, 1959) nor most post-Catco (June 24, 1957) initial prices. Nor do they 
reflect more recent increases in existing rates “triggered” by the later 
high-price certifications. Accordingly, 1959’s and 1960’s averages will 
reflect tremendous increases over those of previous years. 
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results occasioned by the Commission’s unconditional 
authorization of the ‘‘out of line’’ Catco initial prices. 


“The prices certificated (in Catco) will in effect 
become the floor for future contracts in the area. 
This has been proven by conditions in southern Lon- 
isiana where prices have now vaulted from 17 cents 
to over 23 cents per Mef. New price plateaus will thus 
be created as new contracts are made and unless con- 
trolled will result in ‘exploitation’ at the expense of 
the consumer, who eventually pays for the increases 
in his monthly bill.’’ 360 U.S. at p. 390. 


That the Court was cognizant of the Commission’s 
numerous post-Catco unconditional certifications, at equal-to 
or higher-than-Catco initial prices is, of course, readily 
apparent from the quoted comment itself. It was also aware 
that, in isolated instances, the Commission had authorized 
initial prices as high as 21¢ per Mef before Catco. All of 
the parties, including PSC, had so advised the Court in 
their briefs.” 

In summarily vacating the Third Circuit’s affirmance 
of the Commission’s Transco-Seaboard certifications, the 
Supreme Court added unmistakable and emphatic, albeit 
unspoken, underscoring to its Catco pronouncements on 
the subject of ‘‘out of line’’ initial prices. The principal 
ground of the vacated decision was that the Transco-Sea- 
board prices, at 22.4¢ to 23.3¢, were not ‘‘out of line,’’ as 
Catco’s had been found to be, because of the great preva- 
lence of similar initial prices in other recently certificated 
(post-Catco) contracts. 

Again, in issuing its summary order of vacation, the 
Supreme Court was abundantly aware of each and every 
high initial price contract, including the present contracts, 
authorized by the respondent Commission. Its attention 
had been directed to such contracts repeatedly, not only 
by the Third Cireuit’s decision, but by the petitions for 
certiorari and the answers thereto filed by the numerous 


2° Brief for Respondent Public Service Commission of the State of 
New York, Nos. 518 & 536, Oct. Term, 1958, pp. 22-25. 
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parties involved in that proceeding.»° The Court did not 
speak in a vacuum, either on June 22 or December 14, 1959. 
In considering on June 22, 1959 a 22.4¢ jump beyond the 
18¢ pre-Catco southern Louisiana price line, and with full 
knowledge of the Transco-Seaboard and other comparable 
post-June, 1957, Catco-sponsored producer certifications, 
the Court did not remand Catco just to have the Commission 
point to the Catco progeny and say the ‘‘line’’ has been 
shoved forward since it first went astray. If confirmation 
of that were needed, it came on December 14, 1959 when, 
in the face of just such an assertion, 23.3¢ certifications were 
summarily set aside and remanded to be reconsidered on 
and with reference to the Catco prescribed, pre-Catco 
‘¢line,’? 

Nevertheless, the Commission here concluded (without 
the benefit of the ultimate Transco-Seaboard disposition— 
to the contrary, in misplaced reliance upon the now vacated 
judgment therein) that the 23.05¢ and 23.55¢ initial prices 
proposed in this proceeding were not ‘‘out of line’’; con- 
cluded that they required no other or better justification 
for their unconditional certification than that held by the 
Supreme Court to be inadequate to sustain their lower 
priced predecessors—i.e., evidence of arm’s-length nego- 
tiation, of similar prices in the area and of the purchaser’s 
ability to dispose advantageously of additional gas sup- 
plies. Moreover, it took the occasion to advise the consum- 
ing public—and the gas producers—that (Catco nothwith- 
standing) 7# would not require the ‘“‘conclusive proof’’ of 
public convenience and necessity, demanded by the Supreme 
Court in respect of 22.4¢ initial prices, for any initial price 
up to and including 24.05¢ per Mcf !** 

Petitioner respectfully submits that Opinion No. 327 is 
so patently in conflict with the decisions of the Supreme 

80 Petition for certiorari of Public Service Commission of the State of 
New York, p. 15; Brief for the Federal Power Commission in Opposition, 


pp. 19-21; Brief for Respondent Transcontinental Gas Pipe Line Company 
in Opposition, p. 29, ftn. 44; all in Nos, 459 and 478, October Term, 1959. 


81 “We shall consider any new application based upon a price in excess 
of any pie we have heretofore certificated (i.e, 24.05¢) to be ‘out of 
line’ and shall require conclusive proof from the applicant that the public 
convenience and necessity requires certification at that price” (R. 4736). 
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Court that no amount of ‘‘interpretation”’ of the latter can 
affect their reconciliation. 

‘*As the record shows’’, says Opinion No. 327, ‘‘the 
prices are the same or lower than numerous other sales 
certificated in this area’’ (R. 4735). Petitioner urges that 
the Transco-Seaboard decision, if nothing else, at least has 
discredited thoroughly the ‘‘bootstraps’’ practice of citing 
the numerous Catco progeny to confer respectability on 
still another Catco descendant. Catco—the common 
ancestor of the ‘‘numerous other (high price) sales certifi- 
cated in this area’’—has been overturned. Transco-Sea- 
board—one of its most persistently cited offspring—has 
been overturned. Virtually all of their high initial price 
confreres and successors are presently under judicial review 
with, it is certainly to be hoped, the same disposition 
impending. Post-Catco, Catco-engendered, and higher- 
than-Catco initial prices simply do not and cannot furnish a 
legitimate basis of comparison upon which to evaluate the 
propriety of similar proposed initial prices. Their nego- 


tiation and existence, explicitly and avowedly, was attribu- 
table to the original Catco error and those that followed 
and compounded it. Decisions of the Supreme Court may 
not be nullified by the Commission’s persistent, adamant 
devotion to its own erroneous determinations. 

To demonstrate further that the present initial prices 
are not ‘‘out of line’’, Opinion No. 327 observes that 


“Tf there has been an increase for natural gas 
producers in the cost of doing business of 20% 
between 1954 and 1959, a price of 20¢ in 1954 is 
comparable to a price of 24¢ in 1959 * * * we 
have also taken into consideration the fact that 
most of the gas here involved is produced either off- 
shore or in the bayous which are almost inaccessible 
and where drilling operations are much more expen- 
sive than on dry land’’ (R. 4736). 


There is not, however, one word of evidence in this 
record to suggest, much less support the Commission’s 
hypotheses, 
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1. that 20¢ per Mcf was a justifiable or otherwise 
appropriate initial price in 1954; or 


2. that the producer-applicants in this proceeding 
have experienced increases of 20%, or of any other 
amount, in costs of doing business since 1954; or 


3. that the costs of producing the gas involved in 
this proceeding bear any relationship whatever to the 
proposed initial prices. 


The Commission concedes that ‘the majority of sales 
in that area were made at or below 18¢’’ prior to Catco 
(R. 4735). It does not (and cannot) claim that 20¢ repre- 
sented a just and reasonable price in 1954, or a typical 
initial price, or an average price, or a median price, or 
anything other than the very highest price produced by 
“‘arm’s-length negotiation’’ between major gas producers 
and a desperate pipeline purchaser in a sellers’ market. In 
trending that figure upward by reference to generalized 
economic data—dehors the reeord—and by ‘‘consideration’’ 


of the costs—unknown—of aqueous drilling operations, the 
Commission resolutely ignored 


1. the testimony of the applicants that their prices 
were based, not on ‘‘inflationary’’ or any other cost 
considerations, but rather on arm ’s-length negotiation 
and on other prices in the area and nothing else; and 


2. the fact that all of the gas involved in this pro- 


ceeding was discovered in 1958 or earlier years, that 
the related costs (whatever they might have been) were 
incurred primarily in the years preceding discovery 
and thus were unaffected by inflationary trends of 
subsequent periods. 


Moreover, in resorting to speculation, surmise and 
unfounded assumptions of this nature, the Commission 
has flagrantly violated the fundamental and salutary prin- 
ciple that administrative agency decisions must be based 
on evidence of record, not unsupported, ‘‘iffy’’ surmises, 
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The Commission’s conclusion that unconditional certifi- 
cation would not adversely affect Hope’s gas costs and rates, 
is not supported by substantial evidence. 


Hope’s witness testified that the estimated weighted 
average cost of its pipeline purchased gas for the year 
1960 would be approximately 37.5¢ and that of its Appa- 
lachian area gas approximately 24.05¢ per Mef (R. 1558-61). 
The present weighted average cost of the instant supply is 
approximately 44.825¢ per Mcf.*? That the purchase of 
this supply, at the proposed prices, must increase Hope’s 
cost of purchased gas is, of course, obvious. Hope’s witness 
did not deny that fact. When questioned, he merely stated 
that he had not made the specific computation called for 
(R. 1549-51). Nevertheless, Opinion No. 327 makes the 
categorical finding ‘‘nor will there be any increase in the 
weighted average cost of Hope’s gas’’ (R. 4736)! It also 
finds that the purchase ‘‘will not result in any immediate 
increase in Hope’s prices to its customers’? (Emphasis 
supplied; R. 4733). 

In this the opinion displays a naivete toward the eco- 
nomic facts of life that is little short of incredible at this 
late date. As—of all people—respondent should well know, 
increased gas costs always lead to increased gas rates. 
Tennessee’s similar assurances, that its Catco purchases 
would not necessitate a rate increase filing, very promptly 
proved to be unfounded.* Transco’s assurances, that its 
Transco-Seaboard purchases would necessitate a rate 
increase of only 2¢ per Mef, very promptly proved to be 
unduly optimistic by at least 50%. And what, pray tell, 
does the Commission assume gave rise to its oft-bemoaned 
rate increase case workload, other than increases in the 
cost of purchased gas? 

Since new high price gas purchases necessarily increase 
purchased gas costs of the buyer and since increased pur- 


82 See p. 5 and ftn. 6, p. 7, supra. 
83 See 360 U. S. at p. 393. 
34 See 269 F. 2d at p. 869 and ftn. 13. 
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chased gas costs of the buyer are invariably passed on to 
the buyer’s customers, testimony that the present purchases 
would not prompt an immediate rate filing by Hope affords 
very impermanent comfort to ultimate consumers served 
through its facilities. On the basis of prior, all-too-vivid 
experience and plain common sense, it cannot be deemed 
adequate to support respondent’s conclusion that the pro- 
ducer prices would not ‘‘adversely affect’? that segment of 
the consuming public. 


Conclusion. 


The determination and order on review should be 
reversed; the producer certificates vacated; and the case 
remanded to FPC for reconsideration and redetermination 
in the light of Atlantic Rfg. Co. v. Pub. Serv. Comm’n., 
360 U. S. 378. Of. Pub. Serv. Comm’n. v. F. P. C., 361 
U.S. 195. 


Respectfully submitted, 


Kent H. Brown, 
Counsel, Public Service Commission of the 
State of New York, 
Office and Post Office Address, 
55 Elk Street, 
Albany 1, New York. 


Bazpara M. Sucnow, 
Of Counsel. 
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subject to refund. 


The hearings in the consolidated proceedings commenced on June 26, 1956 
and, after 82 hearing days, were closed on December 18, 1957. The parties 
inelude Phillips, the staff of the Commission and some thirty-one interveners. 
At the October 15, 1957 session of the hearing after the presentation of the 
cases of Phillips end the staff, cross-examination thereon and the supplying 
by Phillips of additional data at the request of various interveners, counsel 
for the Wisconsin Public Service Commission moved that the examiner direct 
the staff to make further studies and present additional dete in the record 
to fill alleged gaps. The examiner and subsequently the Commission denied 
Wisconsin's request. 


Qn December 2, 1957, two weeks before the close of the hearing, staff 
counsel moved the examiner to grant a recess of six months to permit the 
staff to make a further investigation for the purpose of adding to the record 
Gata with respect to the cost of Fhillips' joint product wells, broken down 
on an area basis, so as to assist the Commission in fixing rates on an area 
basis rather than a company-wide basis if it should desire to do so. The 
examiner denied this motion on the ground that the problems raised had been 
obvious for some time, that the additional evidence would not necessarily 
be sufficient, and that granting the motion would result in great delay in 
the completion of the proceedings. The Commission affirmed the examiner's 
ruling on this matter also. 


Briefs were filed by Phillips, a number of interveners and the staff; 
and the examiner issued a decision on April 6, 1959 in which he thoroughly 
analyzed the questions at issue. Thereafter exceptions were filed by Phillips, 
Minneapolis Gas Company, San Diego Gas & Electric Company, Panhandle Eastern 
Pipe Line Company, Northern Natural Gas Company and Permian Basin Pipeline 
Company, Pacific Ges and Electric Company (P.G.& E.), Southern California Gas 
Company and Southern Counties Gas Company of California (Southern California 
Companies), Minneapolis Gas Company, Michigan-Wisconsin Pipe Line Company, 

El Paso Natural Gas Company, the Michigan Public Service Commission, the 
State of Wisconsin and the Public Service Commission of Wisconsin (Wisconsin), 
the Public Utilities Commission of the State of California and the staff of 
this Commission. The Eastern Seaboard Companies 2/ filed e statement to the 
effect that they didn't specifically except to any portion of the examiner's 


2/ Long Island Lighting Company, Public Service Electric and Gas Company, 
Philadelphia Electric Company and the United Gas Improvement Company. 


Docket Nos. G-1148, et al. -3- 


decision but asked to participate fully in the oral argument. The Mid- 
Continent O11 & Gas Association moved to file a brief amicus curiae and a 
brief in which it objected to the use of the cost of aria method of fixing 
rates for independent gas producers and urged that the present case, in 
which the evidence was based on cost of service, be decided in such a manner 
that it not be a precedent in other independent producer rate cases as to 
the standard for regulation or even as to the cost of service method itself, 
if that method should be used. 


| 

Orel argument was held before us on October 1 and 2, 1959. Representa- 
tives of Phillips, the Eastern Seaboard Companies, the California Commission, 
the Wisconsin Commission, several other intervenors 3/ and our staff partici- 
pated. The issues in this proceeding are thus before us many questions 
arise. The most important question is whether the cost of service method 
should be applied in this proceeding. Assuming that it is necessary for us 
to use the cost of service method here, very important questions relate to 
the allocation of costs, particularly exploration costs between oil and gas, 
the effect of rate increases on the cost of purchased gas, the acreage to be 
included in the rate base, rate of return and the effect to be given to our 
cost of service determination on Phillips' rates. | 


3/ City of Detroit, Michigan-Wisconsin, P.G.% E., the Southern California 
Companies, Minneapolis Gas Company and San Diego Gas & Electric Company. 
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THE PHILLIPS PETROLEUM COMPANY 


Phillips sells more natural gas in the United States than any other oil 
and gas producer; and it is the largest producer of liquids condensed from 
netural gas. It also engages in various phases of the oil and petro-chemical 
business with operations spread throughout the United States and in several 
foreign countries. Its operations include the exploration for and the pro- 
duction of oil and gas, the purchase of oil and gas from other producers, 
the gathering of natural gas, the processing of natural gas in gasoline plants 
for the extraction of liquid hydrocarbons, the refining of crude oil and 
other petroleum products, the manufacture and sale of various chemicals, 
the operation of ofl pipelines, the sale of petroleum products, and research 
and development. 


While Phillips is the largest seller of natural gas, its annual revenues 
from this source were but 6 percent of its total gross income in 1955. In 
the test year 1954, it sold 688,811,312 Mcf, of which 491,178,953 or 71.3 
percent were sales for resale in interstate commerce. As the examiner notes, 
Phillips' natural gas operations extend from the Gulf Coast to Montana and 
Wyoming with the greatest concentration of sales occuring in Texas, Louisiana 
and Oklahoma. 


Three of Phillips' departments are directly concerned with natural gas. 
These are the Natural Gas Department, which operates all wells producing dry 
gas only and all ges gathering systems, the Natural Gasoline Department, 
which operates the gasoline plants, and the Oil and Gas Production Department, 
which operates wells producing both oil and gas, including gas condensate 
wells. In addition, several service departments perform services in cenriection 
with natural gas operations. As a result of the operations of these depert~~ .. 
ments, Fhillips sclls dry ratural gas, gas«condensate well gas,raw casinghead 
‘gas inthe field and from gathering systems, and residue gas at the outlet of its 
gasoline plants after the saleable liquids have been extracted. In the year 
1954, a total of 375,690,912 Mcf was produced, 226,681,178 Mcf in the Natural 
Gas Department and Llp, 009,734 Mcf in the Production Department, and an 
additional 407,984,210 Me? were purchased. 4/ 


u/ These volumes relate|to the United States only. The difference between 
the amounts produced and purchased and the amounts sold consists of 
company uses, losses and return to leases, etc. 
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REGULATION OF NATURAL GAS PRODUCERS! PRICES 
| 
With the full proceedings before us involving the largest independent 
producer of natural gas from the standpoint of sales in interstate commerce 
the time has arrived when the Commission can express its views on the 
policies which must be followed in order to regulate the rates of independent 
producers of natural gas in a sane, sensible and effective mpnner. Heretofore, 
we have been confined to the record of particular cases, which generally did 
not afford a basis for employing the experience which we have acquired in 
the many cases which have come before us, including, now, this one. 


Experience of the Commission in this case, as well as in many other pro- 
ducer rate cases during the last five years, has shown, beyond any doubt, 
that the traditional original cost » prudent investment rate tase method of 
regulating utilities is not a sensible, or even a workable method of fixing 
the rates of independent producers of natural gas. The fact that, in this 
case, we can, by making numerous arbitrary allocations and estimates, arrive 
at a calculated unit cost of gas does not prove to anyone's satisfaction, 
including ours, that we have thus solved the problem of fixing prices for 
natural gas sold by independent producers. We recognize that the use of this 
method for regulating utilities provides only some possible aid toward. solving, 
but not the answer to, the problem of fixing producers! rates. 


Producers of natural gas cannot, by any stretch of the imagination, be 
properly classified as traditional public utilities. Justice Harlan, 


dissenting in the recent case of Sunray Oil Co. v. F.P.C., 364 U.S. 137 at 
p. 160, characterized the difference as follows: 


"s « + A pipeline performs a service akin to those traditionally 
performed by public utilities. The independent producer, on the 
other hand, is unique among the objects of publicentility regu- 
lation because it is not engaged in rendering a service to the 
public in the conventional sense of that concept, but rather 
simply in selling a commodity which it owns. . .” 


A naturel gas pipeline, under our regulation, usually has a fair oppor- 
tunity to earn a fair rate of return, but such is not necessarily the case 
with a producer. The pipeline investor is reasonably assured) of the financial 
feasibility of a project before any funds are expended for construction.. The 
pipeline constructs facilities only after the issuance of a certificate of 
public convenience and necessity and reasonable assurance of fair rates. The 
producer must invest his funds prior to ascertaining whether he will have any~ 
thing to sell or whether, if he does, he will have an adequate market. Thus 
it is clear that in regulating producers, we are faced with problems en- 
tirely different from those presented ty an ordinary public utility. Further- 
more, to fix rates of gas producers simply by allowing a return on investment 
or rate base will penalize the efficient or fortunate producer and will unduly 
reward the inefficient or unfortunate producer. As Justice Jackson put it 
in his dissent in F.P.C. v. Hope Natural Gas Co., 320 U.S. 591 at 649: 
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*. . » The service one renders to society in the gas business 
is measured by what he gets out of the ground, not by what he 
puts into it, and there is little more relation between the 
investment and the result than in e game of poker." 


Virtually the only situation in which the investment would have a real 
relationship to the return is where the producer has purchased fully developed 
acreage at a current fair price. Otherwise the determination of the cost of 
® producers' assets upon the happening of a certain event, or at a certain 
point in time will produce unrealistic and inequitable results. Under the 
cost rate base method the producer who first takes the risk in an area and 
proves it productive will get the least return, for he will undoubtedly pay 
less for his rights than those who come in later after the area is proved. 


While the examiner felt that the traditional rate base method of rate 
regulation could ultimately be successfully used to regulate producers' rates, 
we are convinced that such a method is unworkable, and will produce fallacious 
results. This conclusion is based not only upon our examination of the record 
in this case but to an even greater extent upon the knowledge and expertise 
we have gained from the many producer cases which we have had before us, 
either after an examiner's decision or upon some matter of procedure or 
evidence in pending cases, and from years of study of these problems. 


We are not dealing with a service requiring certain equipment at known 
costs. We are dealing in many instances with one of two commodities produced 
with the same equipment and processed to varying degrees prior to sale. The 
price of the second commodity, oil, is unregulated, as is that part of the 
ges, which is sold in intrastate coumerce or other transactions not subject 
to our jurisdiction, as well as the products which are extracted prior to 
shipment. Thus we are faced with the extremely difficult problem of allocating 
costs between the regulated and unregulated products. The record shows thet 
mone of the experienced, diligent, and intelligent experts who have labored 
on this problem have | proposed any allocations which were acceptable to othe> 
experts. Every method of allocation advanced was shown to have at least 
some element of guesswork or to ignore some facts. 


While we must make allocations in all rate cases, the amounts involved 
in electric and gas pipeline cases have been comparatively small, and the 
allocations relatively simple. In the case of the producer, the amounts 
involved in the allocations of costs are major in size and extremely difficult 
to make. The result is that a producer actually could become bankrupt, or 
could make enormous profits, depending merely on the methods of allocation 
used. We do not say that allocations cannot be made. We say that in this 
kind of case the rates should not be wholly dependent upor then. 


Further experience may enable us to refine and improve our allocation 
methods, but it is clear that the calculation of the unit ccst of gas is, 
and will be an inexact, complex, unsatisfactory, and time consuming process, 
fraught with controversy. ‘The result finally reached may give the illusion 
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of accuracy since mathematical processes are involved, and 4 definite price 


per Mcf is the final result. 
realities of the market place. 
rate base principle cannot be accepted if they are higher 
pay, or lower than a seller will accept. 


But such a result must be tes 


ted against the 


Thus, prices calculated solely on the cost 
then 4 buyer will 
| 


| 
When an unrealistic result is reached, the formulae for allocations 


must be changed, in order to bring about a reasonable resul! 
methods then become a means of supporting a result already | 


te The allocation 


arrived at, rather 


than a means of arriving at a result which was previously unknown. 


Another difficulty in determining cost of gas per unit is presented by 


the necessity of using estimates of reserves of gas, which 


ean never be 


precise and have been shown to be highly inaccurate in many cases, with 


qualified experts differing as much as 100 percent over res 


formations. See e.g., El Paso Natural Gas C » Docket 
22 FFC 900, page 904 and 916, et seq. 


erves in the same 
No. G~12580, 


The rate base cost of service method entails consideration of the tax laws 


applicable to percentage depletion and intangible well-drill 


Thus these difficult and disputatious mau.ers, the effects 
extremely difficult to predict, become major issues, along 
of allocation. Instead of simplifying, they obfuscate and 


ing costs. (I.D.C.) 
of which are 

th the methods 
nder the solution 


to the problem of arriving at a just end reasonable rate for natural gas sold 


by a producer. 


Ridiculous results will be reached among the great number of producers 
and owners of interests if costs should be the only basis for regulation. 


In unitized fields many single wells have as many as fifty 


cost is to be the sole criterion, each owner would be requir 
Any other course would presumptively be unlawful and confiscatory as 


costs. 


to those owners whose costs were not shown. Under the rate 


Phillips’ new rates could not be said to be fair for co-owners. 


each well in the United States every Mcf of gas might have 


tag. Gas from one well might well range in cost from 1 cen 


per Mc?. 


In this connection it is to be noted that much of the 
sells into interstate commerce is purchased from thousands 


part owners. If 
ed to show his 


base method, 
Thus from 
a different price 
t to 10 dollars 


gas which Phillips 
of independent 


producers whose rates under percentage-type casinghead contracts are depend- 
ent upon Fhillips' rates. We discuss this problem more completely below 


under the subject of Expenses. It should be pointed out at 
however, that the percentage-type of casinghead contracts 


proceeds of sale, give automatic rate increases for ephren 


selling to Phillips with no possible determination by us of 
reasonable prices to each seller for such casinghead sales. 


5/ See Pan American Petroleum Corp., ct al., Opinion 310, 


this point, 

ch share the 
of producers 
actual just and 


119 TPC 463. 
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We must also consider the interests of the many royalty owners who are 
paid a percentage of the price received for the products. If cost is to 
completely control price, landowners would be well advised to lease only to 
the producing companies who have and can show high costs. Thus low cost 
producers who must replace diminishing resources would find it increasingly 
difficult to obtain new leases. In keeping with such a showing of higher 
costs we must bear in mind the fact that almost half of the markets for gas 
in this country are not under our jurisdiction. This gives many producers 
substantial room in which to manipulate their sales in order to sell only 
in interstate commerce the gas with the highest production costs. 


In his concurring opinion in Colorado Interstate Gas Co. v. F.P.C., 
324 U.S. 581, Justice Jackson anticipated the chaos of such a situation 
when he stated at page 610: 


"To let rate-base figures, compiled on any of the conventional 
theories of rate-making, govern @ rate for natural gas seems to 
me little better than to draw figures out of a hat. These cases 
confirm and strengthen me in the view I stated in the Hope case 
that the entire rate-base method should be rejected in pricing 
naturel gas, though it might be used to determine transportation 
costs. These cases vividly demonstrate the delirious results 
produced by the rate-base method. These orders in some instances 
result in three different prices for gas from the same well. The 
regulated company is a part owner, an unregulated company is a 
pert owner, and the land owner has a royalty share of the pro- 
auction from certain wells. The regulated company buys all of 
the gas for its interstate business. It is allowed to pay as 
operating expenses an unregulated contract price for its co- 
owner's share and a different unregulated contract price for 

the royalty owner's share, but for its own share it is allowed 
substantially less than either. Any method of rate-making by 
which an identical product from a single well, going to the 

seme consumers, has three prices depending on who owns it does 
not make sense to me. . ." 


Another problem inherent in regulation of producers on a cost basis is 
the administrative burden of having a full cost rate case for each of the 
thousands of independent producers. And one case per producer would not be 
sufficient. The uncertainty of the business assures that a great many pro- 
ducers will have substantial cost and revenue fluctuations from year to year 
and, if cost were our only criteria, the interests of both consumers and 
producers would require a full cost hearing repeatedly for each producer. 
Thus adherence to the original cost rate base method of regulation results 
in the necessity of a full scale, company-wide cost study of a producer in 
order to determine whether the price contained in any one contract represents 
revenue to which the company is entitled. If the Commission suspends a two 
mill escalevion in a contract, and then processes that case in the usual 
manner, the same work must be done as would be done in a Section 5(a) investi- 
gation. This is one of the main reasons why this long drawn out case must 
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| 

necessarily result in the disposition of relatively few of B! 
many filings. Certainly we cannot judge Fhillips ae Eicon 4 require- 
ments for 1960 and the future based on its costs for 1954. 
| 

An illustration of the administrative impossibility of separate determi- 
nations for all producers’ rates is found in the fact that there are 3,372 
independent producers with rates on file with this Commission, 6/ ‘The pro- 
ducers have on file with us 11,091 rate schedules and 33,231 supplements to 
these schedules. Currently, 570 of these producers are involyed in 3,278 
producer rate increase filings now under suspension and awaiting hearings 
and decisions. The number of completions of independent producer rate 
cases per man-year during the first 6 years following the Phillips decision 
indicate that nearly 13 years would be required for our present staff to 
dispose of the 2,313 cases pending on July 1, 1960. Within this 13-year 
period an additional estimated 6,500 cases would have been received. 


Thus, if our present staff were immediately tripled, and|if all new 
employees would be as competent as those we now have, we would not reach a 
current status in our independent producer rate work until 2043 A.D.-- 
eighty-two and one half years from now. Of course, we could expect to improve 
our techniques and thus shorten the time required to process these cases. If 
we increased our efficiency one thousand percent, we would achieve current 
status in 1968--eight and two tenths years from now. And regardless of how 
much our staff is increased every case must still be reviewed|by us and our 
own time and capacity is not unlimited. 7/ | 

As the cost evidence in this case indicates, and as the examiner found 
in this case even absent sales manipulations, our function in| regard to pro- 
ducers may well become one of permitting increases in gas prices if each 
producer is to be regulated solely on a cost basis. In this connection, it 
may be noted that at this time 11 producer rate increase cases have had full 
hearings and have been finally decided by us on a cost basis.| In 10 of these 


6/ To these add 15,435 ncn-filing co-owners whose rights should also be 
considered under any rate base theory. 


7/ ‘he Bills introduced into Congress to eliminate some smaller producers 
from our jurisdiction would not actually reduce these figures to any 
substential extent. Field unitizations, production fluctuations from 
year to year, fluctuations in the allowables set by the states, pro- 
cessing contracts and various other factors would prevent such a law 
from reducing our workload to any great extent beyond that which it 
has already been reduced by our own regulations in regard to filings. 
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. eases the costs showed thet the proposed prices were more than justified. 8/ 
In the other case, H. L. Hunt, 19 FRC 748, difficulties with an affiliated 
seller's rate prevented us from deciding the rates of the applicant. Three 
5(a) proceedings against producers have been fully concluded and in all three 
the producers' prices were shown to be justified on @ cost basis. 9/ Phillips 
will add one more to this list. 


Gf 30 producer rate increases submitted with cost data up to this time, 
16 have been accepted by our staff when a study of the data showed that the 
prices were more than justified even though every accounting issue was re- 
solved against the applicant. The remaining 14 increases have either been 
settled or are awaiting hearings because of incomplete or unacceptable cost 
data but not because the rates involved appeared to be wholly out of line 
with the costs. The indications from these and filings now being studied 
make it quite clear than regulation of producers on a company-by-company rate 
base method will in all probability result in higher consumer prices than 
we would otherwise have.10/ Since the cost rate base method seems almost 
always to produce the higher rates it appears that consumers, in most 
instances, will be thoroughly protected if we place more reliance on existing 
prices and on applicable economic principles. 


In fact, rigid adherence to the rate base method will, in many cases, 
price the producers’ gas completely out of the market. This fact is now 
abundantly clear: Regardless of variations in allocation methods, allowance 
for incentives, and other disputed factors, computations of the cost of 
natural gas which have been presented in the many cases before us, show that 
natural gas hes been, in almost all instances, substantially underpriced. 


Furthermore, it is clear that contracts for the sale and purchase of 
naturel gas which were in force prior to June 7, 1954, while presumed as a 
matter of law te be reasonable, Wichita Railroad & t Co. v- Public 
Utilities Commission of Kansas U.S. 48, are, in most cases, actually 
reasonable, as tested by cost rate-making principles. ‘Thus, these old 
contracts provide starting points, which with relatively few exceptions are 
fair, or more than fair to consumers. 


8/ Wunderlich Development Co., 15 FFC 690, Davidor & Davidor, 15 FPC 1236, 


Christie Mitch 15 FRC 751, William Negley, 17 FFC 550, Bayview Oil Co., 
21 Frc 405, Rebstock & Reeves FFC Sinclair Oil Co., 22 FRC 53, 
°; 


D9 eae ae 
Hexper oe 17 Frc 603, Hassie Hunt Trust, Ol FFC 37, Monsanto Chemical 
Co., FFC 1077. 


g/ Gellring Oil Co., 20 FRC 772, Ralph E. Fair, 20 FFC 810, C. V. Lyman, 
25 FR SST. 


10/ The main exception to the higher cost situation exists in the gas pro- 
duced from the Panhandle-Hugoton Field in Texas, Oklahoma and Kansas, 
which was developed near the turn of the century and has relatively more 
shallow producing horizons holding tremendous reserves. 
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From the foregoing, it follows thet effective regulation of the price 
of natural gas must be on some more manegeable plan than the rate base 
method. Thus it is clear that the better method would be to lestablish fair 
prices for the gas itself and not for each individual producer. While the 
evidence here is sufficient to allow a determination on a mathematical basis 
of the revenue Phillips requires, it appears that the i.timate solution to 
producer regulation wii be in the determination of fair prices for gas, 
based on reasonable financial requirements of the industry and not on the 
particular rate base anc expenses of each natural gas company. 

| 


We are, simultaneously with the issuance of this opinion and order, pro- 
mulgating a policy statement setting forth rate guidance levels for various 
producing areas of the country. We are thereby establishing itwo prices for 
each of these areas; (1) a price applicable to new contracts labove which 
we will not certificate new sales without justification of the price; (2) a 
price pertaining to existing contracts, above which we shall suspend price 
escalations. 


This schedule of prices is only for guidance and does not constitute any 
determination of just and reasonable rates and will not foreclose any person 
from justifying a particular rate in any area. Prices now shown on this 
schedule will no doubt be revised from time to time, as experience indicates 
they should be. Other revisions and refinements no doubt will also be made, 
such as changes in the boundaries of the areas, provisions for variations in 
physical qualities of the gas, terms of delivery, and other factors. 


Our ultimate objective will be to set prices in all producing areas 
which will be adequate to maintain the gas supplies needed by the consumers 
of the nation, but at prices that are no higher than are necessary to accom 


plish that purpose. 


We intend to make use of cost data we have obtained in the past and we 
intend to acquire and consider cost information in the future. We also 
intend to use all information of an economic nature we have acquired, and to 
continue to acquire and use such data in the future. Costs incurred in the 
past are only a part of the body of information pertaining to| the economics 
of the gas producing industry which is necessary for intelligent regulation 
of that industry. 


| 
Costs pertaining to a representative sampling of the industry in any 
one area must be accepted as part of the basis for fixing rates for all pro- 
ducers in the area. Obviously, as we have shown previously, it is impossible 
as well as absurd to obtain the cost data for each and every one of the 
thousands of producers under our jurisdiction. 


We fully realize that some persons will contend that the!| plan of rate 
regulation we here announce is not lawful and that we are bound by City of 
Detroit v. F.P.C., 230 F. 2d 810 (CADC, 1956), certiorari denied 352 U.S. 829, 
to calculate a rate base and determine a rate of return, at least as a point 
of departure. If this contention is correct, then, as a practical matter, 
adequate regulation of producers appears to be impossible under existing law. 
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Nowhere in the Natural Gas Act is there as much as one word which indi- 
cates that this Commission must use @ rate base in determining just and 
reasonable rates. The correct construction of the Natural Gas Act on this 
question, both as a legal and as a practical matter has been made by the 
Court of Appeals of the Fifth Circuit in Forest O11 Corporation v. F.P.C., 
263 F. 2a 622 (1959), wherein the Court said: ar 


We do not think that either the Commission cr the petitioner 
should be baffled or handicapped in this new field of regu- 
lation by any formulas by whatever name they are known. 
Specifically, if there is an accounting or rate-making formula 
known to the public utilities industry as a "conventional rate- 
base method of rate-making" which the Commission in its order 
of dismissal in this case said must be used at least as a basis 
of comparison or point of departure, we say the Commission 
need not require it unless such method is the only way by 
which the Commission can make its required determination. .. 
(263 F. 24 622, 626). 


In dealing with competitive industries such agencies as the Interstate 
Commerce Commission have found it best to work out regulatory principles 
based on numerous other standards and criteria. Producer regulation will 
have to be based on similar considerations. As Justice Jackson stated in 
his concurring opinion in Colorado Interstate, supra, at p. 612: 


". « « Far-sighted gas-rate regulation will concern itself with 
the present and the future, rather than with the past, as the 
rate-base forme does. It will take account of conditions 
and trends at the source of the supply being regulated. It 
will use price as a tool to bring goods to market--to obtain 
for the public service the needed amount of gas. Once a price 
is reached that will do that, there is no legal or economic 
reason to go higher; and any rate above one that will perform 
this function is unwarranted. If the supply comes from a 
region where there is such overproduction that owners are 
ready to sell for less than a fair return on their investment, 
there is no reason why the public should pay more. On the 
other hand, if the supply is not too plentiful and the price 
is not a sufficient incentive to exploit it and fails to bring 
forth the quantity needed, the price is unwisely low, even if 
it does square perfectly with somebody's idea of return on a 
*rate-base'., The problem, of course, is to know what price 
level will be adequate to perform this economic function. . ." 


same justice concluded in the Hope case, supra, at page 650: 


". » -If natural gas rates are intelligently to be regulated we 
must fit our legal principles to the economy of the industry and 
not try to fit the industry to our books. . ." 


We realize that any decision we make in this and similar cases will be 
subjected to the lengthy processes of court review. However, in the absence 
of the appropriate congressional legislation the resultant delay and un- 
certainty is an unavoidable hazard. 
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REGULATION OF PHILLIPS’ PRICES 


While we have found that the rate bese method is not an effective 


means of regulating the producers' prices, evidence in this 


proceeding was 


presented almost entirely upon the cost basis and, of course, there were no 


ceiling prices issued by us at the time of the hearing. 


There was some 


field price evidence introduced, but if field prices could be employed in 


arriving at rates for Phillips, the evidence was incomplete 
tive of Fhillips'diverse sales. Therefore we shall proceed 


and wrepresenta- 
jon the basis of 


the evidence adduced in this case to reach conclusions, as reasonable in- 
telligent and logical as possible even though we know and have herein stated 
the difficulties inherent in determining a cost of service for Fhillips 


using the rate base method. 
for Fhillips as illustrated by the City of Detroit case, 11/ 


This is clearly a lawful way to determine rates 


|and under the 


present record is the only possible method, and therefore we shall make 


every effort to reach a result by this means. 


As will be seen from the discussion below of Fhillips' 
the difficulties of the rate base method as applied to inde 
are well illustrated. In e number of instances, particular. 


cost of service, 
ndent producers 
with respect 


to allocations and rate of return, it is extremely difficult to arrive at a 


reasonable result by any formula or systematic method. 


A number of factors 


must be taken into account and a decision must be made without eny possibility 


of precisely weighing the factors although we have the reco: 
@& general knowledge of the gas producing industry. In reac 


dad before us and 
ng our decision 


on the various points, we are of the opinion that it is perfectly proper for 


us to consider the complicated factors involved and reach 4 
basis of our discretion and judgment--in fact, there wes no 


result on the 
other way to 


proceed--but we think that many times repeated application of these judgment 
factors to the thousands of producers would not be practical or expeditious 


regulation, as we have explained at length above. 


In the present proceeding 


we are as a matter of lew permitted to reach results by this method. 


"The process of rate making is essentielly empiric. 
process is fluid and chenging--the resultant of factors tha 
as well as weighed."j2/ "P/roblems may arise. . .which mus 
the absence of a relevant general rule. 


e stuff of the 
must be valued 
be solved despite 


Or the agency may not have had 


sufficient experience with a particular problem to warrant rigidifying its 


tentative judgment into ae hard and fast rule. 


boundaries of a general rule. 


Or the problem may be 60 


In those situations, the agency must retain 


specialized and varying in nature as to be impossible of gcc within the 


power to deal with the problems on a case~to-case basis if 


e administrative 


process is to be effective."13/ "Judgment upon--conflicting engineering end 


ay City of Detroit v. F.P.C., 230 F. 2d 810 (CADC), certiorari denied, 


29. 
Board of Trade v. United States, 314 U.S. 534, 546. 


352 U.S. 


12/ 
13/ S.E.C. v. Chenery Corp., 332 U.S. 194, 202-203. 
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economic issues is precisely that which the Commission exists to determine."14/ 
The Commission may, in fact, form "it's own conclusion without the aid of — 
expert opinions."15/ The problem of the allocation of costs, iike the problem 
of the-allocation of service "calls for judgment within the Commission's 
peculiar and expert competence."\g/ When the decision "is the product of 
administrative experience, appreciation of the complexities of the problem, 
realization of the statutory policies, and responsible treatment of the 
uncontested facts", it "is the type of judgment which administrative agencies 
are best equipped to make and which justifies the use of the administrative 
process" and it is "an allowable judgment" which the Court "cannot disturb."17/ 


Upon arriving at a cost of service based upon the facts in the record 
and our judgment applied to these facts, we are then faced with the problem 
of rates. As will be set forth below, we do not think that it is appropriate 
to set rates for the future on the besis of this record in this hearing 
that termineted December 18, 1957, utilizing a test year of 1954 or 
1956.and are therefore terminating the proceedings tmder Section 5(a) in 
Docket No. G-1148, particularly since rates for the future will be subject 
to the area price standards we are announcing. Since we are finding that 
Fhillips' cost of service on the basis of the test year 1954 exceeds its 
jurisdictional revenues, and on the basis of other considerations discussed 
below we are also terminating proceedings under Section 4(e) consolidated 
herewith.15/ 


We can row turn to the discussion of Phillips’ cost of service. Before 
examining the various items in controversy we may say that we agree with the 
examiner that 1954 is an appropriate test year for the purposes we have in 
mind. Fhillips had submitted a cost of service study for 1956 which indi-~ 
cated that its jurisdictional cost of service for that year was not very 
different from 1954. The Southern California Companies contended, however, 
thet Fhillips' earnings in 1954, and in 1956 were unrepresentatively low and 
had requested that a cost of study be submitted on the basis of 1955 operations. 
The testimony shows that Phillips’ higher earnings in 1955 were essentially 
from operations other than the production of oil, gasoline, and gas. Under 
these conditions, there would have been little utility in requiring that 
Phillips submit e third cost of service study, so we shall use 1954 as a test 


Chapman v. F.P.C., 345 U.S. 153, 171. 


Market Street R. Co. v. Comm'n., 324 U.S. 548, 560. 


Mi Consolidated Gas Co. v. F.P.C., 203 F. 2d 895 (CA3). 


8.E.C. v. Chenery Corp., supra 332 U.S. at p. 209. 


Two of these proceedings, however, will be left pending uatil the rates of 
Phillips’ customers are finally determined as explained below. 
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EXPENSES 


Expenses, except for ellocation and tax questions, have 
to many controverted issues in this proceeding. 


centives relating to percentage depletion and I.D.C. until 
of return. Other expense issues relate to the size of oil 


not given rise 


We shall defer consideration 
of the total tax and the tax benefits arising from the statut 


ory tex in- 
discuss rate 
gas explo- 


vation expenses, the alleged increase in purchased gas costs, and treatment 


of certain interest deductions for tax purposes. 


As set forth by the examiner, Phillips' total explorati 
expenses for gas and oil, before adding return, amount to 
Appendix 1). 


$47,474,039. 
There are included expenses relating to undeveloped lease 


on and development 
(See 


rentals, drilling tools, expired and surrendered leases, dry holes and land 


and geological activities. 


$10,839,194,making a total exploration cost of $58, 313,233. 
California Companies and P.G.& E. 


Return and taxes as computed herein would amount to 


| The Southern 


contend in their exceptions that Phillips 


has not met its burden of proof merely by reciting the amount of its explora- 
tion expenses during the test year and that such amounts should not be 


accepted uncritically. The Southern California Companies pr 
show that Phillips' gas reserves have been increasing, that 
exploration expenses in the test year 1954 were the highest 
that there has been for more than a decade a substantial exc 
added over gas produced. 
duction, some reasonable portion of current exploration 

believe that an inquiry should be made as to the extent of 


expenditures that should properly be borne by current product 


to 


They do not object to imposing upon 


esent figures to 
the claimed 
that date and 
ess of reserves 
current pro- 
tures, but 
e exploration 
ion. Neither 


of these parties offers any theory or any criteria for determining how much 


of the exploration expenses should be included in the cost o: 
the test year. 


service for 


In view of the increasing needs for gas and the increasing costs of 
obtaining it as shown by the record in this case, we are of the opinion that 


Fhillips' overall exploration costs are reasonable. It is t: 


rue that Phillips 


is developing gas reserves at a greater rate than it is producing gas, but 
the record shows, and it is well known to us, that there is an expanding 


demand for natural gas. 
to develop more reserves each year than it produces. 


Therefore it is reasonable and prud 
We are 


ent for Phillips 
of the opinion 


that Phillips has not shown an excessive tendency in this direction, particue 


larly in view of our treatment of the expenses related to the 


sold in place after the test year and are therefore disposed 


San Juan reserves 
ito allow expenses 


undertaken in the discretion of management to obtain for Phillips adequate 


reserves to continue ites business. 


It will be noted below that exploration 


expenses allocated to gas, amount to 3.5 cents per Mcf, which appears to be 


in line with industry practice. 


With respect to purchased gas, Phillips argues that if it is allowed 
increased rates, ite cost of gas will rise automatically under percentage- 


type casinghead gas contracts with ite suppliers, so that it 


should be 
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allowed an anticipated increase in the cost of purchased gas. In the cost 

of service submitted by Phillips, this particular item would amount to 
$8,183,917; as the examiner computed a lower cost of service and consequently 
lower rates, the same item, if it had been allowed by the examiner, would 
amount to $1,671,733, as computed by Phillips. The examiner was of the 
opinion that the purchased gas cost adjustment should not be allowed, for 

no showing had been made that Phillips' suppliers were entitled to an 
increase. We think, however, that Phillips' exception should be allowed 

on this point. 


The producer of gas selling to Fhillips under percentage-type casinghead 
contracts receives ccmpensation, at least in part, on the basis of a 
percentage of the proceeds received by Phillips for the gas and extracted 
liquids sold from its gasoline plants. In other words, the producer's 
compensation will be measured not by the amount per Mcf of gas, but by a 
percentage of what Phillips receives, and the rate is fixed by formule rether 
than so many cents per Mcf. Although Phillips will pay more per Mef for 
its purchased gas, if its own revenues from gas sold from its gasoline 
plants are increased, there is no change in the percentage and there is 
no rate change on the part of Phillips' suppliers, for which a rate schedule 
filing must be made. As Phillips points out, conditions other than a 
change in Phillips' rates could affect the amount that Fhillips pays. For 
instence, variations in the volumes of gas sold to different purchasers 
may affect the weighted average price per Mcf paid by Phillips, yet it 
would be unreasonable to consider this a change in rate. 


Qur regulations recognize the percentage arrangement and do not 
contemplate that a change in the amount paid the producer, as opposed to 
the percentage, will require a rate filing. In any case, the producer under 
‘such a contract is not privileged to make a rate filing. Under Section 
154.91(e), as amended by our Order 190, 21 F.R..7616, October 4, 1956, where 
@ producer, under a percentage contract, sells gas to the operator of ae 
processing plant, the operator shall make all filings required to cover the 
sale, including e “list of the producers from whom the natural gas is 
purchased, showing the percentum of the resale price received by eacn from 
such sale of gas." The producer may rot file rate schedules or rate changes 
whether or not filings by the operator have been made. The regulation 
notes, however, that the producer is "fully subject to applicable provisions 
of the Netural Gas Act, including sections 5 and 7(b).” 


The purpose of this regulation is to avoid multiple rate filings by 
many producers selling gas to the plant operators, for there would be 
thousands of contracts involved in the case of a large operator, like Philiins. 
Such ea large number of! filings would make the administrative task of 
regulating the independent producers almost impossible. Our authority to 
alleviate a similar situation by regulation ‘vas uphe.d in Sun O12 %o. v. 
F.P.C., 256 F. 24 233 (CA5), certiorari denied, 358 U.S. 872. In that case 
Sun owned a part interest in certain gas producing units in Texas, but was 
not a signatory to the contract by which the gas wes sold. Sun made certain 
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rate schedule filings but the Commission rescinded or rejected these in 
accordance with Section 154.91 of the regulations. The court noted the 
burden that would result from an unmanageable mass of rate schedule filings, 
and held that the rule making power of the Commission was ample to carry 

out the provisions of the Act, that no injury had been shown, and that the 
sale by the operator under the operating agreement would be| treated as a 
single jurisdictional sale of the unit or leasehold gas production. The 
Present situation arising under the percentage contracts differs somewhat 

in that an actual sale appears to be made to the operator entrusted with 

the task of filing the rate schedules, but our regulation dealing with 
percentage contracts likewise deals with a situation that would otherwise 
create an administrative burden. Since the producers selling gas to Phillips 
under percentage contracts will receive more for their gas as ja result of 
changes we make in Phillips’ rates without a rate filing, or other action 

on their part, Phillips will automatically be required to pay more for its 
gas, and its purchased gas cost must be adjusted accordingly. It may be 
noted that we are not allowing any increased purchased gas cost 1s a result 
of so-called spiral escalation clauses in the contracts of F ps' suppliers. 
An increase under such a contract would constitute a change jin rate and 
would require a rate filing and justification for the increased rate on the 
pert of the supplying producer affected. 


It is not possible upon the present record to determine) the amount of 
the purchased gas cost adjustment, for it will depend upon the precise rates 
in effect for Fhillips in the various areas. It is not necessary to make 
the adjustment for the puxposes of this proceeding because we are not determ- 
ning Phillips' rates for the future and are terminating its Section 4(e) 
proceedings except for two proceedings left pending for a limited purpose. 


Coming to the question of the adjustment for interest deductions for 
tax purposes, we see that Phillips’ actual recorded company-wide interest 
expenses for 1954 amounted to $9,892,308, but that in computing its income 
tax allowance, Phillips used an interest deduction of only $3,743,077. 
Phillips argues that this downward adjustment was justified on the ground 
that the difference of $6,149,231 represented interest paid in 1954 on an 
issue of bonds which was converted to common stock by the end of 1955. 
Phillips says that without this adjustment, the provision for Federal income 
taxes in 1954 is understated and therefore umrepresentative., We agree with 
Phillips on this point. 


Ordinarily, of course, we use the actual test year as a basis for 
determining cost of service, but we make adjustments for known changes 
occurring after the end of the test year. Mississippi River Fuel Corp., 

ll FPC 288, 291, 306; El Paso Natural Gas Company, 22 FFC » 203, remanded 
on other grounds as El Paso Natural Gas Co. v. F.P.C., _—s Fe 2d sg: (CAS, 
Aug. 2, 1960), Nos. 18022, 16120, 1012%. ‘The examiner attempts to show that 
actual interest expense and the debt ratio for 1954 were not) abnormal compared 
with the years both before and after. Interest expense in 1953 was $8,151,028, 
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$9,892,308 in 1954, $8,069,506 in 1955 and $6,782,565 in 1956, while the 
debt ratio was 22.4 percent in 1952, 28.6 percent in 1953, 27.7 percent in 
1954, 11.6 percent in 1955 and 20.5 percent in 1956. It appears to us from 
these very figures that interest expense and debt ratio were on the high 
side in 1954 compared with other years. ‘The issuance of additional debt 
after 1954 is related to additional assets on which an additional return 
would be earned, but is not relevant to the test year and mst be disregarded. 
Qn the other hand, the/ debt associated with the 1954 assets and rate base 
was reduced substantially soon after the end of the test year. Thus the 
downward adjustment of the 1954 interest expense becomes proper in order to 
normalize the test year. ‘The amount to be deducted would be $1,895,730 when 
allocated to the Natural Gas Department and the Oil and Gas Production 
Department on the basis of dollars of consolidated net assets as shown in 
Appendix 4, 


Docket Nos. G=1148, et al. 


-19- 


ALLOCATION OF PRODUCTION COSTS BETWEEN OIL AND GAS 


than exploration cost¢ 
in the case of Phillip 


condensate in the Production Departmen: 
problems. or the purpose of ellocati 


t 


from the same wells, 
employed by witnesses the Sastern Companies , 
This method allocates the 


in proportion to the known ¢ 


realization method 


We agree with the examiner that the imputed cost method 
constitute a satisfactory basis for the determination of the 
Fhillips' casinghead and condensate @@s produced in the oil 
Department. The imputed cost method does not allocate 
It merely assumes that the unit cost of the casinghead 
is the same as the unit cost derived fram 
Hugoton Field without using or reflecti 
joint product wells. Furthermore, 
shallow Panhandle and Hugoton fiel 
on the Phillips System. 


As the examiner states, the 
for allocating the joint produc 
where the number of leases and 
a@ broad base for determining th 
clusive of exploration. 
gas is determined from th 
unit cost for oil is obtained from the records of Phillips! 
Department relating to 100 percent oil leases and as a resul 
of indirect expenses be 
leases. 
of oil and gas produced on the joint product leases. 
tive total relative cost for the ofl and gas produced 
@ ratio of tentative gas cost to tentative total cost. This 
applied to the total actual cost of the joint product leases 
cost of the jointly produced gas. (See Appendix 5) 


tion costs of a company such as 
the geographical spread of ope: 
e€ unit costs of the separate pr 
Under the relative cost method a uni 
€ records of Fhillips' Natural Gas D 
Production 
t 
tween the 100 percent oil leases and th 
These unit costs for the two products are multiplied 
This provides a tenta- 
from such leases and 


The determt- 
» Of the dry 
8, relatively 


most perplexing 
ts (exclusive 
ding return 

nd gas produced 
hod was 


and ty Wisconsin 


actual costs 
osts of 

hand, used an 
| but this was 


does not 
cost of 


and Gas Production: 
Fhillips' total costs. 

and ed 
dry gas produced in the Panhandle- 
ng the actual total cdsts of the 

it appears that the dry gas costs in the 

ds were the lowest gas Production costs 


ndensate gas 


relative cost method is particularly suitable 


Phillips 
rations provide 
oducts exe 

t cost for dry 
epartment; a 


of the allocation 
e joint product 
by the volumes 


ratio is then 
to obtain the 
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In applying the relative cost method, Phillips divided production costs 
into: (1) direct expenses, including depletion, depreciation, and amortization 
which are shown in the records by leases, (2) indirect expenses, which must 
be allocated to leases and (3) return end taxes, based on investment identi- 
fieble by leases. This classification appears to be appropriate end ve have 
utilized it in the computations set forth in Appendix 5. The indirect expenses 
amounting in all to $20,106,343 may properly be divided into direct general 
expense and indirect overheadqg/ The direct general item includes — 
expenses as salaries of management, thrift ales expense selatea to the 
salaries, employee's retirement and insurance expense, vacation expense and 
bad debt expense. ‘These expenses relate principally to the Oil and Gas 
Production Department, ‘but also to the Natural Gas Department, gathering 
system and gasoline facilities, and the residue gas system (see Appendix 1). 
The examiner included with direct general expense relating to the Oil and 
Gas Department, such items as developmental dry hole expense, lease rental. 
expense, expired and surrendered leases and certain developmental land and 
geological expense to form an item called departmental general expense of 
the O11 and Gas Department which he allocated between the 100 percent oil 
leases and the joint product leases in that department. We are of the 
opinion that all exploration and development items are so closely related that 
they should be allocated together and apart from the production expenses 
with which we are concerned here. It is often a difficult matter to separate 
developmental expenditures from purely exploration expenses. For instance, 
it is not always possible to tell whether e well is drilled to develop an 
established field or to discover a new source of gas or oil, and many dry 
wells are drilled in areas where oil has been proven. All wells are, ina 
sense, exploratory. 


The indirect overhead consists of Fhillips' top-level company-wide 
management expenses, such as salaries and related items. It is actually 
composed of expenses similar to those found in direct general expense but 
at a higher level in the corporate hierarchy. 


Turning to the method of allocation, we find that Phillips allocated 
the indirect overhead by first determining the portion of this item to be 
assigned to the Natural Gas Department and the Oil and Gas Production Depart- 
ment on the basis of net capital employed. There was no dispute about this 
method and we shall employ it here as set forth in Appendix 1. Phillips then 
distributed the portion allocated to the Oil and Gas Department between the 
100 percent oil leases and the joint product leases on the basis of net 
investment, and the examiner acquiesced in this method for the indirect over- 
head. This step was necessary, as indicated above, in order to separate 
those costs dealing with oil and to obtain a unit cost for oil which could be 
used to determine the separate ofl and gas costs of the joint product leases. 


19/ The examiner uses the term general company overhead for this item 
(Mimeo, p. 49). 
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We, however, are of the opinion that the distribution should) have been made 

on the basis of direct operating expenses.20/ Management's function is 

concerned with the direct operation of the business in any perticular year. 

It is concerned with all expenditures, not just with investment. No relation- 

ship has been shown between investment in the property and the amount of 

time spent by management in supervising the various activities of the company. 
| 


A similar problem arises with respect to the distribution of the direct 
general expense of the Oil and Gas Department as discussed at some length 
by the examiner. This item, as stated above, also consists largely of 
salaries, and should properly be distributed between the 100 percent ofl 
leases and the joint product leases on the basis of direct o ting exe 
penses. In allocating this item along with developmental f hole expense 
as "departmental general expense" the examiner employed the gross investment 
method while Phillips in its exceptions, said he should have lused the net 
investment method. Since the items relating to lease investment have been 
transferred to exploration and development expense and allocated as such, 
the principal basis of employing an investment method, either net or gross, 
has disappeared, and the allocation of the management items should be 
carried out on the basis of direct operating expenses. 


In applying the relative cost method to allocate the joint production 
costs the question arises whether a credit should be given to gas for its 
use in lifting the oil. Testimony in the record showed that 'gas enables the 
recovery of a greater amount of oil from a pool than would otherwise be 
possible. It does this by reducing surface tension, viscosity, and specific 
gravity and by providing a source of energy which moves the oil through the 
formation to the well bore and thence to the surface of the ground. Phillips 
presented evidence that only the gas content up to 300 cubic feet per barrel 
of oil contributes to the recovery of oil. ‘The record does not finally 
resolve this question nor does it provide a way of computing the credit for 
any supposed lifting effect of the gas. In fact, we think that it would be 
almost impossible to compute the value of the lifting effect of gas in 
oil production. Furthermore, it can be said that the lifting effect ot gas 
is not so much a reason to give a credit to gas, but reason to increase the 
value of gas, for lifting oil is a very valuable use for Gas.) 


29/ Actually the difference between the two methods is relatively insignifi- 
cant in result. Phillips allocates the $7,622,773 of Oi1| and Gas 
Department indirect overhead $1,675,853 to the 100 percent oil leases 
and $5,946,920 to the joint product leases while our distribution of 
the same amount is $2,385,318 to the100 percent oil lenses and $5,237,455 
to the joint product leases. 
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As Phillips points out, the 100 percent oil leases, which do not have 
the benefit of the gas lift, appear to represent a higher unit cost of oil 
production than the joint product leases, while the dry gas leases represent 
@ lower unit cost of gas production than the joint product leases. Thus 
when the relative cost method is applied to Phillips, this factor tends to 
shift costs to oi] compensating the gas for the lifting effect, if present. 
Therefore, we do not see any necessity in this proceeding in crediting gas 
costs with a possible service to oil production, particularly in view of the 
inadequacy of the record. 


ALLOCATION OF EXPLORATION COSTS 


Like independent producers generally Phillips incurs substantial costs 
for exploration and development for the Purpose of maintaining its oil and 
gs reserves. These exploration and development costs are not directly 
associated with successful wells whose costs are accounted for as investment 
and in this Proceeding are included in the rate base; 22/ these costs do 
include the costs of unsuccessful exploration and, under the practices of 
the industry, are included in current expenses. There is no dispute as 
to the necessity for including an allowance for such costs in Phillips' cost 
of service, but there“is tonsidefable dispute as to their allocation between 
oil ond gas. 


To amount to 
$47,474, : computed herein 
amounts to $10,839,194, » 313,233 as dis- 
cussed above and as set 7-22/ The problem before us 

on costs between the uction of gas on one 

23/ While a portion of the exploration costs 
can be attributed directly to Phillips' Natural Gas Department and were so 
recorded, the greater part are Joint costs for which some technique of 
allocation is necessary. is appropriate 
and in the public interes Phillips' 
tween co-products 
oper share of the joint costs in the light 
affect the incurrence of the joint costs. 


2y Intangible well drilling and development costs are expensed for tax 
purposes as discussed below. 


As explained above, page ___, the examiner included as departmental 
general expense of the Oil and Gas Production Department, certain 
developmental dry hole expense ($4,521,943), lease rental expense 
($163,716), expired and surrendered leases ($24,750) and developmental 
iand, geological and geophysical expense ($2,699,037) but we combine 
them with the similar costs of the Natural Gas Department in exploration 
costs and allocate the combined amounts. 


extracted 


Gas in this section includes vapors subsequently removed a liquids in 


gasoline plants; the allocation of cost between dry gas 
liquids is discussed in the following section. 
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Ideally we woulu like to find some characteristic of gas on the one hand 
ang ofl on the other that would provide a simple and logical basis for 
allocating Phillip's exploration costs. No such characteristic has been 
shown to us, nor have we been able to discover any such characteristic of 
the respective products or any one method of allocation which will satisfact- 
orily form a basis of allocation. What we are striving to do is to reflect 
not only the market demand for the two products, and the amount of physical 
material acquired, but also the trend of economic events by which there now 
appears to be a market glut for oil, but a continuous and expanding demand 
for ges. As a guide to final judgment it is extremely useful to examine the 
various methods of allocation presented in this proceeding and the results 
reached. 


We find that Phillips, itself, employed what may be termed the net lease- 
hold investment--Btu method. By this method Phillips proposed, first to 
divide exploration costs between its Natural Ges Department and its O11 and 
Gas‘ Production Department in proportion to net investment in producing 
leaseholds. Of the amounts so allocated to departments, a portion was first 
allocated to royalties owned by Phillips, in the amount of $2,393,368, using 
the same basis. Then costs were allocated between ofl and gas in the 
Production Department in proportion to test year Btu production of each 
product. 24/ The exploration costs allocated to gas in the Natural Ges 
Department were added to the amount allocated to gas in the Production 
Department. Under this method, on the basis of Phillip's computation, 61.88 
percent of exploration costs were allocated to gas. Fhillips argued that 
the net leasehold investment method would reflect its experience and the 
fact that exploration is basically a search for reserves, and supports the 
Btu approach by saying that of] and gas exploration is a search for energy. 


The Btu method undoubtedly has some justification and considerable 
appeal because of its simplicity and convenience. Exploration operations 
are frequently undertaken without clear kmowledge of whether gas or oil, or 
both, will be found. Thus when either or both of these products are found 
it is difficult to ascribe the purpose of the exploration wholly to the 
respective market values of the products, so that there is considerable 
logic in comparing the products upon the basis of a common physical character- 
istic. On the other hand, such a method reflects only in part the potential- 
ities of the hydrocarbon products. Oil and gas are not produced, purchased 
and used merely on the basis of Btu content or available energy. The 
transportation, refining, distribution and utilization factors are equal to 
or greater than the factors of exploration and development. As the examiner 
explains, the chief function of the oil industry is to provide fuel for trans- 
portation. Oil and its component, gasoline, are basically useful because 
they provide energy in compact, mobile and easily controlled liquid form. 


oof A Btu (British Thermal Unit) measures the heating value of the product. 
It is the amount of heat required to raise one pound of water one degree 
Pahrenheit. 
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Actually, the heavier the crude oil, the higher will be its Btu content 

but the lower will be its gasoline content and its price. Gas, on the other 
hand, does not have the mobility of oil, for it must be carried in 
pipelines under pressure and used under limited conditions. ‘Both oil and 
gas are used for the manufacture of chemicals and plastics which could 

not be properly compared on the basis of Btu. Thus if the Btu method is 

to be made practicable and useful for the allocation of costs it must 

be modified by the exercise of judgment based on the facts and the 
principles that guide producers in the incurrence of costs. (Such a 
modification is carried out below. 


The Eastern Companies advocated a method of allocation known as the 
"Reserves Added Realization Method" (RAR). Under this method, exploration 
costs were allocated on the basis of the ratio of the reserves of natural 
gas and natural gas liquids retained by Phillips to the present value of all 
additions to reserves of all products during the selected base period, 
whether sold or retained. The method thus makes an automatic adjustment 
for the large amount of reserves in the San Juan Basin sold to Pacific 
Horthwest Pipeline Corporation in 1955. In applying this method, which 
was adopted with certain modifications in the computation by the exeminer, 
the Eastern Companies used the base period of 1951-1955 and 4 price for 
natural gas of 13.47 cents per Mcf, which represented the weighted average 
price Raid by interstate pipelines for gas delivered in 1956 junder new 
contracts in the Panhandle-Hugoton, West Texas, Fermian Basin and Gulf 
Coast areas. Tor natural gas liquids they used Fhillips' 1956 average 
sales realization of $1.587 per barrel and for crude oil and /condensate 
the first half of 1957 average mid-continent price quotation jof $3.07 
per barrel. On the theory that the deliveries from these reserves would 
be made over an extended period, they applied an escalation of two cents 
every five years for the gas and a discount period of 20 years for the 
gas end 10 years for the oil at a discount rate of 6 percent, The examiner 
adopted this computation of escalation and discount. The result of this 
method, as employed by the Eastern Companies and the examiner, is to 
allocate 30.46 percent of the exploration costs to gas. 


RAR bas the advantage of basing the allocation on the objective of 
exploration, that is the reserves acquired, and arrives at alresult which, 
as will be seen, lies between the extremes represented by other methods 
and does not appear unreasonable, but it has severe disadvantages. Thus 
RiR results in the unregulated prices of natural gas liquids and oil 
influencing our determination of the cost of gas and therefore the rete 
which we would allow for gas. RR is dependent on market ag 3 as 
regulation of the producers proceeds, the use of RAR in fut proceedings 
would be dependent in part on regulated prices that will be used in part 
to determine regulated prices. R'R is rooted in the theory that there 
is an association of unsuccessful exploration costs with the result of 
successful drilling during a given period, but this is inconsistent with 
the accounting for exploratory losses and costs as current items and could 
yield unreasonable results over a limited period. Furthermore, RAR has a 


| 
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very serious administrative disadvantage in that it is very difficult to 
estimate the size of the gas and oil reserves of a producer. Lxperience 
has shown that experts differ substantially as to the size and 
deliverability of the reserves. Turthermore, the estimates are inherently 
subject to periodic change as a result of experience with the lease or 
field involved. Therefore, we are of the opinion that while the results 
may not be substantially unreasonable in this case, RAR is not a 
satisfactory or workable method of allocating exploration costs. 


The witness for the Eastern Companies among other methods, also 
computed an allocation of exploration costs to gas on the basis of sales 
vealizetion. This means that the allocation would be made on the basis 
of the revenues from the respective products during the test period. 

The result of this method would be to allocate 20.7 percent of allocation 
costs to gas and 79.2 percent to oil. When the sale of reserves is 
considered, 16.9 percent of exploration costs would be assigned to gas, 
64.5 percent to oil and 18.6 to the sale of reserves. The sales 
realization method bas the advantage of reflecting the market demand for 
the products, an important factor to be taken into consideration. It is, 
of course, subject to tBe seme disadvantages as RiR in its dependence 

on unregulated prices for oil and natural gas liquids, and, in the case 
of future proceedings, in its dependence in part on regulated prices. 


Several other methods of allocation presented in these proceedings 
depend in part on the sales realization method. The successful wells 
method, presented by witness for Southern, divides tbe cost of the dry 
holes between oil and gas in the same proportion as Phillips’ successful 
wells. In employing this method, it was necessary to use sales 
realization to allocate the joint-product wells. The result of this 
method was to allocate 25.8 percent of exploration costs to gas. We agree 
with the examiner that the method is founded on a mythical ratio which 
reflects merely the relative number of dry holes placed in the gas or oil 
categories end neglects other factors. The method advocated by 
Consolidated Hdison divides exploration costs between Phillip's departments 
on the basis of depletion expense followed by use of a conventional sales 
realization method based on gross revenue data to allocate Production 
Department exploration costs between oil and ges. The Pacific Companies 
employed a net contribution to earnings method which was based upon net 
revenues determined, in part, by the sales realization method, and resulted 
in allocating 23.98 percent of the exploration costs to gas. 


The witness for Wisconsin employed a net revenue method. He first 
determined gross revenues to be used for each of the categories of crude 
oil, oil from joint-product leases, gas from joint-product leases, dry gas, 
royalties owned operations, end cycling operations. [Tor his gross revenue 
figure for gas he employed the ultimate total cost-of-service which he 
computed for that product. From such gross revenues he deducted total 
operating costs for each category and made his allocation on the basis 
of the net revenue figures. In order to carry out this method, it was thus 
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necessary to use the final result in order to perform an intermediate step, 
the allocation of exploration costs. The testimony indicated that this 
would involve complicated computations which were not set forth in the 
record. This method, which allocated 20.8 percent of exploration costs 
to gas, appears to us to be circular, unduly complicated and not supported 
by the record. | 
As can be seen, there is some merit to each of the allocation methods 
advanced by the parties, but they all have their defects. jt one end of 
the scale can be found the sales realization methods with their emphasis on 
market and at the other end the Btu method with its attempt to equate oil 
and gas from the physical standpoint and to avoid the effect of market 
swings in price, particularly the price of an unregulated product. In view 
of the advantages of the various methods we are unable to ive ata 
rigid formula for the allocation of exploration costs, nor do we think it 
would be desirable to do so. The relationship of ‘gas prices and oil 
prices, the relationship of gas to oil in the corporate economy and other 
factors will differ from case to case, so that an equitable allocation 
must vary in order to reflect the piace that gas and oil hold in each 
producer's exploration program. 


In making this allocation, we are confronted with the fact that sub- 
stantial exploration expenditures must be generated through icurrent revenues 
in order that oil and gas reserves can be discovered in sufficient volumes 
to maintain service and economic stability of the industry. | In other 
words, the gas consumer must pay rates sufficient, among other things, 


not only to amortize the cost of the successful past drilling which makes 
present service possible, but also the current losses and other 
expenditures incurred in an attempt to replace the gas Saree being 


produced and consumed and continue service in the future. is objective 
is important socially and militates against a formula for the allocation 
of exploration costs. However, we are not entirely without |the guidance 
provided by the fuel value of the various products, market factors and 

economic trends. 


Ilone of the parties challenge the fundamental fact that it is the Btu 
content of fuels that makes them useful to consumers. The argument has 
been in regard to the importance to be accorded such energy |contents of oil 
and gas in regard to the allocation of their joint exploration costs, and 
conversely what importance should be accorded the economic factors that 
producers consider in incurring such costs, and which affect the sale of 
oil and gas in the fields in different fashions. It is well known in the 
producing industry that it frequently is impossible to predict whether 
gas or oil will be found, although certain areas are more favorable for 
finding gas and other areas more favorable for finding crude oil. To this 
extent exploration cannot be entirely responsive to market price and it 
becomes reasonable to allocate the cost of the operation on/a physical 
basis. On the other hand, exploratory activities are directed to obtaining 
saleable products so that it seems reasonable that market relationships 
should also be reflected in the allocation. Furthermore, developmental 
activities are directed towards the production of know reserves and such 
activities would reflect market conditions. We must also take into 
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account thet there js a continuous and expanding demand for gas while 
the market for domestic produced crude oil and its components is also 
growing, but at a slower rate. 


Historically, much of the jointly produced casinghead gas was pro- 
duced as a waste by-product from the production of crude oil, and no avoid- 
able costs were incurred either for its exploration or production. Later, 
with improvements in conservation, gathering and processing costs became 
justified to save the gas for field uses and these were considered the 
only costs chargeable to this gas. lIlow with a growing appreciation of this 
ges as a fuel supply for distant consumers, it is considered a co-product 
of crude oil in exploration as well as production. Much of such gas 
production tow serves first as an aid to recover additional oil and gas 
liquids and after this, becomes available to distant ges consumers for 
the same uses as naturally dry gas. The output of this gas has mounted 
with the output of crude oil. This type of gas has, therefore, now become 
an integral part both of the producers joint exploration and production 
activities and contributes substantially to the total gas supply. 


Deeper drilling in recent years has also discovered increasing 
proportions of gas to liquids. The contents of some of the recently de- 
veloped gas-condensate reservoirs exist wholly in the gas phase; and a 
portion of the ges condenses naturally during the production process into 
a liquid that is separated and sold as light crude oil. In such instances, 
conservation of these liquids has sometimes required that after recovering 
the liquids from the gas, some or all of the gas be cycled or returned to 
the reservoir temporarily to maintain the reservoir pressure, and prevent 
condensation and loss of the liquids in the reservoir. In areas where 
these types of reservoirs are likely to occur, equal consideration is 
given to both products in conducting exploration as well as recovery. 
Fhillips has also shown that over a period of years this changing pattern 
of production and conservation has entailed increases in the joint production 
investment costs per unit of output. 


Because of the industry tendencies that have developed, we deem it 
appropriate that in allocating the joint exploratory costs and development 
losses of Fhillips, we shall give increased consideration to the Btu's in 
gas as a fuel as compared with oil and not confine ourselves entirely to 
a relationship based solely on recent historical relative values or relative 
production costs. The allocation method adopted, must also encourage the 
exploration and development of gas as compared with oil. Furthermore, we 
must take into consideration that the demand for gas is increasing at a 
more rapid rate than that for oil, and exploration and development 
activities are planned and costs must be incurred some time ahead of 
actual production. 


In dealing with exploration costs, it is appropriate that the changing 
outputs of each product) should bear the changing exploration costs in 
proportion to the contribution that such costs meke to each supply, and it 
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is necessary for currently produced gas to bear an increased proportion of 
the joint exploration costs and development leases if the ng gas 
demands are to be supplied on a continuing basis. Our se, as in past 
proceedings, is to require that each class or customers bear its proper 
share of the cost25/ Turthermore, in this proceeding we have the 
particular problem, apart from the traditional methods of allocation 
based upon past experience, of providing Phillips with s cient funds for 
future exploration and production. This is a problem whose solution must 
depend not only upon costs but on the exercise of jJudgnent. In the 
Colorado Interstate case, the Supreme Court said "Allocation of costs is 
not a matter for the slide-rule. It involves judgment on 4 myried of 
facts. It has no claim to an exact science." (324 U.S. at p. 589). 


Expressing all of the factors quantitatively, we find |that when we 
take the Btu content of a standard measure of gas, an Mef, |and compare 
it with the Btu content of a standard measure of oil, a barrelp¢/ the 
ratio of gas to oil is sbout one to six.g7/ However, on the basis of 
Phillips' prices in the field, the ratio is about one to 33 for the year 
1954. We can conveniently apply a factor to the Btu ratio thet will have 
the effect of correcting its unreality and of avoiding imposing costs on 
gas consumers which should fairly be borne by the consumers of the ultimate 
products of the crude oil but also require gas to bear reseed tbo share 


of the costs. Upon the basis of the considerations expressed above, and 
the recoru in this proceeding, we are of the opinion that the proper 
economic factor to be applied to the streight Btu content of oil to 
allocate Phillips' test year exploration costs is four, so that the cost 
Aa ap ra of Pinding one Mcf of gas to one barrel of oil will be about 
one to 2h. 


Cur result is reached by an exercise of administrative judgment applied 
to the facts of the record as discussed above, p. —_» in connection with 
S.0.C. v. Chenery Corp., 332 U.S. 194. We have made a determination on 
the basis of the record, which, however, did not lead us to the precise 
conclusion. However, we are of the opinion that our allocation factor is 
as well, if not better, supported than our Seaboard rule tHat fixed costs 
should be classified fifty percent to the commodity charge |and fifty 
percent to the demand charge. 


ag/ See Atlantic Seeboard Corp., et al., 11 FFC 43, 53; Canadian River Ges 
Co., 3 FPC 32, 61, affirmed as Colorado Interstate Gas Co. v. F.P.C., 
304 U.S. 581, 586; Cities Service Gas Co., 3 TPC 459, UGS, affirmed 
Cities Service Gas Co. v. F.P.C., 195 I. 2a 694, 704 (c. 10), 
certiorari denied, 329 U.S. 773. 


26/ 42 gallons. | 


27/ The actual ratio ranges from 1 to 5.5 to 1 to 6, depending upon the Btu 
content of the particular oil and gas involved. 


Docket No. G-1148, et al. - 30- 


Qur result might be different in other proceedings under different 
circumstances. In this case we are not determining rates fcr the future 
but are terminating proceedings not only with respect to the future but 
also, with two limited exceptions, for the past periods involved in the 
twelve Section 4(c) dockets here consolidatcd. In dcterrining rates for the 
Suture we might orrive at oe sonewhet differcrt result upcn weighing the 
factors discussed here. 


4s may be ob8erved, our result differs from the one to 33 ratio that 
would be obtained from the use of Phillips’ test year sales realizations 
alone. It also differs from the approximately one to 34 ratio that would 
be obtained using the relative production costs alone. We do not reach our 
conclusion by modifying either production costs or sales realization, but 
rather by modifying th fundamental Btu relationship, because it is the Btu 
content that is the fundamental quality of fuels. Thus this economic factor 
is applied to the Btu or common fuel value of oil produced by Phillips to 
relate its Btu's to the joint exploration costs in the light of all of the 
circumstances developed in the record. The ratio we adopt to allocate 
Phillips' exploration costs thus gives more consideration to the relative Btu 
contents than does the relative test year realizations, or relative production 
costs, gives effect to the upward trend of gas production relative to oil 
in relation to the present level of exploration costs, and recognizes the 
increasing contribution that Phillips’ current exploration costs are making 
to gas supplies as compared with ofl. We believe that using such a ratio, 
and also fixing all gas rates on the basis of costs thus obtained will be 
of great benefit to consumers and producers alike. We consider the 
problem of bringing gas to market so important that we have not confined 
ourselves to a method that considers only historical relationships for the 
gas currently produced and leaves unresolved the cost basis for determining 
the rates for the additional gas that customers are demanding now, or will 
need in the near future. 


The adjustment 'fe.tor of 4 which we have applied to the Btu ratio of 
oil to gas, while based on judgment taking the above factors into considera- 
tion, is confirmed by the actual trend of prices. The record shows that the 
ratio of the price of a barrel of petroleum to an Mcf of gas at the well head 
produced by Fhillips ranged from 39 to 1 in 1952 and 33 to 1 in 1954, down 
to about 29 to l in 1956. If this trend were extended, the ratio would 
reach our 24 to 1 in 1958. Similarly, the record sbows that nation-wide 
the same ratio was 32.5 to 1 in 1952 and 27 to 1 in 1954. We may take 
notice that as shown by figures publisked by the Bureau of Mines, this 
trend, with certain ups and downs, continued, reaching 25.3 to 1 in 1958 
and, if extended, would have reached a ratio of artund 23 to 1 in 1959, 
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In carrying out the computation (as set forth in Appendix 6), we use 
an allowance for the Btu's in an Mcf of ges ranging from 1025 for the dry gas 
and San Juan gas to 1250 for the casinghead gas, while we use an allowance 
of 5800 Btu's for a barrel of oil and 5500 Btu's for a barrel of condensate. 
After computing the total amount of Btu's for the various types of gas and 
for oil and condensate based on volumes and employing the factor of four 
discussed above, we allocate the $17,474,039 of exploration) and develop- 
ment expenses 32.742 percent to gas and 67.258 percent to liquids. This 
amounts to 3.485 cents per Mcf of ges and 73.71 cents per barrel of liquids. 
We then allocate return and taxes amounting to $10,839,194 on.exploration and 
development investment between gas and liquids om.the basis lof the same 
percentages. The total exploration and development cost, including return 
for gas becomes 4.282 cents, while it amounts to 90.54 cents for liquids. 
The gas here includes condensate gas from which other liquids will be 
removed in the gasoline plants resulting in a further allocation of cost 
to liquids. The 4.281 cents per Mcf figure that we have reached for ges is 
@ reasonable allowance for exploration and development based upon our 
knowledge of other companies in the industry. However, it will vary from 
company to company depending upon the relative amounts of the gas and 
liquids produced, tne levels of output, the results of its exploration and 
the areas in which it operates. 


In making our allocation of exploration and development costs, an 
adjustment was made for the proven gas reserves owned by Phillips in the 
San Juan Basin during the test year 1954 but sold in place to Pacific 
Northwest in 1955 with an overriding royalty retained. In meking this 
adjustment, it was assumed that exploration and development |costs in the 
test year were associated with production from the San Juan [Basin as well 
as with production from Phillips' properties retained. Phillips, itself 
admits gp/ that the San Juan royalties, of course, must bear |some portion 
of current exploration expenses. What we have done is to normalize the 
gas royalty production of the San Juan Basin upward to reflect the normal 
recurring royalty production in subsequent years. Our treatment is 
consistent with the treatment of additional expenses arising from wage 
increases and our general policy of giving effect to known rating 
charges occuring within a reasonably short time after the close of the 
test year. 


Aithough the actual production from the San Juan Besin @uring the test 
year was small, it was assumed that the volumes would be produced over an 
estimated life of 20 years, or 69,750,000 Mef per year. Such @ production 
period for gas wells is supported by the record and is consistent with our 
general requirements for the gas supplies prerequisite for granting 
certificates. Our computation results in allocating $2,278,279 of 
exploration and development expenses to the San Juan gas, ing a total of 
$2,452,983 allocated to royalties compared with the examiner's $7,558,299. 


ap/ Brief, p. 127. 
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ALLOCATION OF COSTS DETWEEN NATURAL GAS AND EXTRACTED LIQUIDS 


As the examiner shows, Phillips sells residue gas and certain liquids, 
including gasoline, from the gasoline plants which it owns in the various 
fields. The question arises as to how to treat these sales in relation 
to cost of service. The first question is whether the gasoline plant oper-~ 
ations should be considered jurisdictional, in which case the gasoline 
plant costs and revenues would have to be reflected in the jurisdictional 
gas cost of service, or whether the gasoline plant operations should be 
considered non-jurisdictional, in which case some method is necessary for 
allocating costs between the liquids separated in the gasoline plants 
and the residue gas. We are of the opinion that the examiner was correct 
in concluding that the gasoline plant operations are non-jurisdictional. 
The examiner goes into this matter thoroughly and his presentation, which 
we adopt, need not! be repeated here. The record shows that the gasoline 
plant operations constitute a business for the benefit of Phillips rather 
than for the purpose of rendering the gas fit for pipeline transportation. 
The present situation differs from that involved in the City of Detroit 
case, 29/ where the court held that the extraction operations were clearly 
within the jurisdiction of the Commission. In that case, Panhandle Eastern 
Pipe Line Company was both a producer and a pipeline company, and the 
court was impressed with the Commission's finding that the extraction of 
the heavier hydrocarbons did improve the efficiency of Panhandle's pipe- 
line system along with the fact that the extraction process was incidental 
to the over-all pipeline transmission and resale operations. Here, on the 
other hand, Phillips is an independent producer without a pipeline system 
selling various products, oil, residue gas, gasoline etc. The production 
of gasoline and other liquids in the gasoline plants is not a mere incident 
to the sale of gas. It is an independent business, which is not subject 
to our regulation. ‘There is thus only a question of the proper method of 
allocating costs to the separate products. 


Our problem then, is to take the raw gas as it enters the gasoline 
plante with the exploration costs and the production costs assigned to 
it and determine what portion of the costs adherent to the raw gas is 
applicable to the residue gas leaving the gasoline plants. A number of 
methods to accomplish this were presented. A witness for the staff employed 
& relative value method which depended upon a market value for the gasoline 
and the gross realization from the sale of the residue gas. Wisconsin's 
witness presented what was known as the single marketable product method, 
in which he assumed in turn that the gas and then the liquids were waste 
products and obteined a justifiable cost of residue gas and a justifiable 
cost of liquids at the teil gate of the gasoline plants. In arriving at 
the justifiable cost of liquids, he substituted actual revenues as the 


2g/ City of Detroit v. F.P.C., 230 F. 2d 810 (CADC), certiorari denied 
352 U.S. 529. Sucre 
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measure of their cost on the ground that the liquid revenues 
the combined cost of gas and liquids when assuming gas was a 
He eventually constructed a ratio of the justifiable cost o: 
the sum of the justifiable cost of residue gas plus the jus 
natural gas liquids with a net result of allocating 28.40 
costs to liquids and 71.60 percent to gas, based thus on 
tail gate of the plants. 


The witness for the Eastern Companies used a sales reali 


modified by adjusting downward the book revenues for natural 
s0 as to eliminate plant Processing costs and by adjusting 
revenues from residue gas so as to reflect the same 1956 n 
average price of 13.47 cents which he had used for the alloc. 
tion costs under the RAR method. The examiner followed the 
method recommended by the Eastern Companies. However, he co 
should be corrected so as to exclude return and related taxe 
Plant investment in addition to Plant processing costs. He) 
the price of the residue gas truly represents the value of 
in the wet gas stream, but that in the case of the liquids, 
substantially affected 
total gasoline plant costs should be deducted, 
As modified by the presiding examiner, 
in allocating 16.7881 percent of the 


Phillips employed a Btu method. 
costs of the gasoline plants wholly to the liquids. 


It charged the inves 


allocation only the joint costs of the raw gas stream at the 
ion in steps by what! 


Plants. Fhillips performed this allocat 
volumetric-Btu method. In the first step, an allocation of 
on the basis of the volumes of residue gas delivered by the 
with the reduction in the volume of the raw gas resulting fr 
of gas to the leases and the extraction of the liquids. In 
the allocation was adjusted to account for the loss of heati 
the residue gas as compared with the raw gas. Both reductio 


allocating 16.7202 of the relevant joint costs of the raw ga 


We are of the opinion that the Btu method is appropriat 
the allocation of costs to the products of the raw gas stre 
will not be necessary to bring in the factor of market price 
connection with exploration costs. We agree with the examin 
marketable product method of Wisconsin, which also makes use 
dependent on market prices, is highly artificial in addition 
to the defects of the realization methods. 
note first, 
state when entering the gasoline plants, so that the situati 
from that we face in allocating costs between oil and gas. 
extraction of these liquids reduces both the volume of gas 
content. Furthermore, Btu measures a significant characteri 


all of the components of the raw gas stream, that is the abil 


energy. Oil, more than the natural gas liquids, has many us 


were lower than 
waste product. 
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and 60, as we have said, is not adaptable to a straight Btu method. By 
making cost allocated to residue gas dependent on Btu content, the operator 
of gasoline plants will not remove hydrocarbons from the gas stream unless 
they would interfere with the transportation of the gas or unless they would 
command a price out of all porportion to their Btu content when left in the 
gas stream. Unnecessary and costly removal of products from the raw gas 
will thus be avoided. The Btu method is useful and simple for our present 
purposes, and it reaches a reasonable result, not very different, as will be 
seen, from that reached by the examiner on the basis of his modification of 
the sales realization method. 


As noted, Phillips carried out the Btu method in steps. What it did 
was to reduce the total volume of gas gathered, 687,145,852 Mcf by the raw 
gas sold from the system, 18,845,896 Mef, a reduction of approximately 2.7 
percent. It then reduced the balance of raw gas, 654,863,239 Mcf by the 
loss in the gasoline plants due to the extraction of the liquids and the 
return of gas to leases, a reduction of some 9.5 percent. Phillips applied 
the 2.7 percent to the total raw gas costs 30/in order to allocate costs 
to raw gas sold. It also applied the 9.5 pércent to the total raw gas 
costs to obtain an allocation of costs to liquids. We think that the 9.5 
percent should have been applied to the costs, rather, of the gas remaining 
after the sale of the raw gas, for that is the way the 9.5 percent was 
derived. 


Phillips then computed a percentage reduction in Btu content per Mcf 
from raw gas to residue gas amounting to about 7.6 percent.q/ It applied 
the 7.6 percent to the balance of raw gas costs after the deduction of the 
2.7 percent and the 9.5 percent. The 7.6 percent represented an addition 
to the liquids cost, and the balance represented cost of the residue gas. 
As a final step, Phillips added back the costs allocated to raw gas sold to 
obtain a total cost of system sales, $95,329,193, which it allocated on a 
volumetric basis 28 percent to non-jurisdictional sales and 72 percent to 
jurisdictional system sales. 


Apart from the error that we believe Phillips made, we think that this 
step method is unduly complicated and without any necessary logical founda- 
tion. . The allocation of raw gas costs to extracted liquids, raw gas sold and 
residue gas can be performed more simply on the basis of aggregate Btu. 


3o/ Gas purchases, lease production--cost of service, and gathering system- - 
cost of service. 


31/ Btu content of inlet gas was 1151 Btu and of residue gas was 1063 Btu. 
1252-1063= 88; 88+ 1151= 7.6 percent. 


Docket Nos. G-1148, et al. we, 85s 


The computation is performed in Appendix 9, This shows the total gas 
produced and purchased amounted to 783,675,122 Mcf. ‘This igs divided on the 
basis of volumes into field sales and total gas gathered, the latter 
amounting to 687,145,852 Mcf. The total gas gathered on the basis of 
volumes is distributed to raw ges sales in the amount of 18,845,896 Mcf and 
residue gas sales amounting to 592,282,0h2 Mcf, leaving 76,017,914 Mcf ree 
presenting returns of gas to leases and the loss in volume resulting from the 
extraction of the liquids, etc. These amounts are then converted to Btu's 
using the 1151 Btu's per Mcf for the gathered gas and raw gas sales and 1063 
Btu's per Mcf for the residue gas. From the Btu figures obtained percentages 
are derived, showing that of the total gas gathered, 17.6529 percent is 
allocable to extraction losses and returns to leases and 79.6045 percent to 
the residue gas sales. In the computation of the cost of service to be 
discussed below and shown in Appendix 10, the total cost of produced end 
purchased gas is reduced by the 17.6529 percent, representing the extraction 
liquids and returns to leases. | 


ac re 
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RATE BASE 


The examiner used a 1954 year-end rate base, while the staff, Wisconsin, 
the Southern California Companies, and the Michigan Commission excepted, 
saying an average rate base should have been used. In past cases dealing 
with pipelines and electric companies we have traditionally used the average 
rate base although we have indicated thet we might consider the year end 
balances in a proper case. United Fuel Gas C 12 FFC 251, 255; Otter 
Tail Power Company, 8 FFC 393, 400-M0l. ‘The examiner has pointed to evidence 
showing that over a period of years Phillips' investment has been steadily 
inereasing presumably, in part, because of the increasing costs of drilling 
for gas. In a company with such a rapidly expanding need for investment, 
we are of the opinion that the average test year rate base is not as repre- 
sentative of succeeding! years as the year-end test year rate base, and 
therefore we agree with the examiner that year-end should be used. This does 
not mean that we shall not ordinarily require the average rate base in 
electric and pipeline rate cases. 


In its exceptions, the staff objected to the inclusion in the rate base 
of $17,765, 332, representing undeveloped offshore leases, title to which was 
held by a subsidiary of Phillips during the test year. The subsidiary was 
dissolved in 1955 and the offshore leases were transferred to Phillips. The 
testimony indicated that, upon investigation, Phillips decided that the 
leases should be owned by the parent company. We have no difficulty in 
agreeing with the examiner that Phillips and its subsidiary should be treated 
together. In view of the necessity that all producers acquire additional 
reserves, we think that these reserves should be properly included in its 
rate base even though there was no production from them during the test 
year in the absence of a showing that holding these reserves without pro= 
ducing gas from them was unwarranted. In another proceeding where the 
record shows that leases owned by the producer had been developed but were 
being held without producing, it might be reasonable to exclude them fram 
the rate base. For similar reasons, we agree that the examiner properly 
included in the rate base additional undeveloped leases, which with the 
offshore leases, totalled $76,347,908 in the test year 1954. 


A somewhat different problem is presented by the inclusion in the rate 
base of $8,430,758, representing net investment in the San Juan producing 
leases which were transferred to Pacific Northwest Pipeline Corporation in 
Noyember of 1955. Wisconsin and the Southern California Companies both 
except to the examiner's inclusion of this item. They argue variously that 
the jurisdictional revenues received from the properties during the test 
year amounted to only $141,968 and that the revenues received from Pacific 
Northwest would be considered vart of Phillips' non-jurisdictional business. 
We are of the opinion, ‘however, that the examiner was correct in the position 
he took with respect to this item. The fact that reserves owned during the 
test year did not produce revenues is not sufficient ground to exclude them 
from the rate base, for reserves are often obtained and properly held for 
future needs because of conditions beyond the control of the producer. 
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Furthermore, the record shows that additions to Phillips' Gas Department 
properties in the year 1955 not only replaced the San Juan reserves dollar 
for dollar, but added some seven million dollars to the net investment over 
and above the depreciation and depletion that was recorded in \that year. 
Therefore we can conclude that eliminating the San Juan reserves from the 
1954 test year rate base would not make that rate base more r sentative 
of the future. Phillips is continually obtaining reserves, ae certain 
times it has disposed of reserves, so that the actual reserves at hand in 
the test year are appropriate for inclusion in the rate base. | 


Finally, the Michigan Ccmmission contends that certain "general and 
service" assets should have been excluded from the rate base. | These assets 
are referred to by the examiner as a hotel, a lodge, a hospital, patents 
and trademarks. While these items as applicable to the entire company 
amount to $2,361,539, the adjustment as proposed by the staff would reduce 
the rate base by only $324,055. The staff had employed a short-cut method of 
adjustment as did Phillips by a somewhat different means. The examiner did 
not make an adjustment for these items on the ground that whether the 
allocation was made by Phillips' method or the staff method, a proper com- 
putation would be too complicated for a de minimis item. He said that to 
arrive at a correct result, it would be necessary to make a precise calcula- 
tion of the total net investment in every general and service assets item 
which could be regarded as proper investment in order to determine whether 
the short-cut method fully reflected the entire amounts properly chargeable 
for each of such legitimate items. We agree with the examiner that under 
the circumstances no adjustment is approprkate for this item. | 


The matter of working capital was not a subject of controversy in the 
exceptions. However, since we recompute whe amount employed by the examiner 
some explanation is desirable. ‘The examiner accepted Phillips' claim in the 
amount of $29,841,420 gp/ and none of the other parties took specific exception 
thereto although Wisconsin's witness had stated that the amount was supported 
by insufficient evidence. The record, in fact, is deficient in support of 
Phillips' claim. The company's exhibit does set forth its amount for working 
capital divided into various categories33/ but does not show the method by 
which those amounts were reached. 


32/ The examiner actually shows $8,028,654 for the jurisdictional portion 
of the working capital. 
$3_/ Production facilities, dry gas leases $6,281,978 
Gathering facilities 3; ? 
Residue facilities 129,826 
O11 production facilities, 100 percent oil leases 4,445,736 

O1l and gas and cycling production facilities, i 
joint product leases 1 4 
29 O41, 
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As set forth in Appendix 3, we compute an allowance for working capital 
in the amount of $19,929,483. This amount is developed from evidence in 
the record using the methods that we have employed in previous cases dealing 
with electric companies and pipeline companies, and we see no reason why the 
same method may not be applied for the independent producers. Upon the 
basis of total direct, indirect and exploration expenses as allowed by us 
in this proceeding, less certain non-cash items, such as taxes and depreci- 
ation, we reach an amount for cash requirements, equivalent to operating 
expenses. One eighth of this,.or 45 day's expenses we allow in the working 
capital. We then add an allowance for materials and supplies and prepayments 
to arrive at a total of $19,929,483. 


Upon the basis of the considerations expressed above and including the 
allowance for working capital, we find that the proper rate base for Fhillips 
including the Natural Gas Department, the Oil and Gas Department, exploration 
and development, gathering system and gasoline facilities and residue system, 
amounts to $424,775,939 as shown in Appendix 2. 
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RATE OF RETURN 


The question of rate of return has been a matter of controversy in 
this proceeding as in many others, but there are involved here a number of 
considerations that we have not had to face in Pipeline proceedings. The 
staff recommended a rate of return of 9 percent for Phillips 3 employing a 
method that utilized the earnings price ratio of Phillips equity securities 
and those of other companies. The examiner, in general, followed this 
method, but made a modification in the computation of the debt ratio and 
reached a rate of return of oR percent. Fhillips opposed the earnings-price 
ratio method, but modified this method and used it in conjunction with a 
method based on data published by the Internal Revenue Service and a method 
based on a comparison of Fhillips' earnings on investment wi the earnings 
on investment of producing companies of an allegedly corresponding risk. 
Using these methods, Phillips contended for a rate of return of approximately 
12 percent, in addition to the benefits of the tax incentives) discussed 
below or a rate of return of 17 to 18 percent if the retention of the tax 
benefits were denied. 


In order to reach a fair rate of return for Phillips, we| will not employ 
any formula rigidly. This is a matter which "depends upon mahy circumstances 
and must be determined by the exercise of fair and enlightened Judgment, 


having regard for all relevant facts." Bluefield Water Works! and rovement 
Co. v. P.S.C., 262 U.S. 679, 692-693. The goal oF our ay is stated in 
F.P.C. Vv. Hope Natural Gas Co., 320 U.S. 591, 603, where it is said that 


there must "be enough revenue not only for operating expenses|but also for 
the capitel costs of the business" including "service on the debt and divi- 
@ends on the stock." The return to the equity owner must be "commensurate 
with returns on investment in other enterprises having corresponding risks" 
and "sufficient to assure confidence in the financial integri 
enterprise so as to maintain its credit and to attract capi 
another situation where we must apply our judgment to a multitude of inter- 
related facts which cannot all be Weighed mathematically, but mevertheless 
we must reach a decision and in doing so shall take such factors into 
consideration which appear to us relevant.34/ | 


| 
Before discussing the specific question of what rate of return is fair 
and reasonable for Fhillips we should consider the effect of certain tax 


34/ See p. 13, citing S.E.C. v. Chenery Corp., 332 U.S. 194 ana other 
cases. 
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incentives arising from the internal revenue code. Under the present tax 

law, provision is made for certain additional deductions which have the effect 
of lowering Federal income taxes payable. The question has arisen whether 
the benefit of those tax provisions should belong to Phillips, the tax- 
payer, or its customers and the consumers. That is, whether Phillips’ 

cost of service should be computed without utilizing these tax deductions 
while at the same time taking advantage of them on its tax return. The 
examiner used actual taxes payable in his computation of cost of service. 
Phillips and certain of the interveners argued that the benefits should 

be retained by it. 


The additional tax deductions in this proceeding relate to percentage 
depletion under Section 613 and intangible drilling and development costs 
unger Section 263(c). ‘These provisions have been discussed in previous 
decisions by us,g5/ and it will only be necessary here to cover them 
briefly. 


The percentage depletion incentive arises from Section 613 of the 
Internal Revenue Code as an alternate to the "reasonable allowance” standard 
of Section 611, which in practice means depletion on a cost basis. Under 
Section 613, the allowance for depletion on oil and gas wells is the lesser 
of either 27% percent of the "gross income” or 50 percent of net income. 

An option to deduct as expense the intangible drilling and development 
costs under prescribed regulations is continued by Section 263(c) of the 
Internal Revenue Code of 1954. Proposed regulations provide that the owner 
of an operating mineral interest in oil or gas wells may at his option 
deduct, that is, "expense" intangibles, including amounts spent for labor, 
fuel, repairs, hauling and supplies in drilling wells, clearing ground and 
construction. In other words, instead of capitalizing the intangibles and 
depleting them over the life of the well, the producer may deduct them 
in the year incurred. See proposed Regulation § 1.612-4(a), (a), 603 C.C.H. 
552 and the corresponding regulations under the 1939 Code, Regulation 18 
39.23(m)-16(a) (4). In our El Paso and United Fuel decisions, we 
concluded that when the percentage depletion and intangibles provisions 
are considered together in relation to the taxpayer's property as a whole, 
they result in e tax saving rather than a tax deferral. This is because 
the percentage depletion deduction depends upon revenues, so that there 


3g/ El Paso Natural Gas Co., 22 FPC 260, 265-269 reversed as El Paso 
Natural Gas Co. v. FePeC., _F. 24 ___— (CA '5), August 2, 1960, 
No. 10022; United Fuel Gas Co., 23 FFC 127, 512. 
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is no decrease in deductions for depletion during the life of a gas lease 
because of expensing the intangibles in the first year. We further 
concluded in those two proceedings that it was the intention of Congress 
that the taxpayers should receive the benefit of these provisions. How- 
ever, since the result was that the taxpayer would receive yevenues without 
a@ corresponding expense, we said the tax savings should be considered in 
determining a fair rate of return. 


In the present proceeding for the test year 1954, Phillips had a 
deduction for depletion in accordance with the tax statute that exceeded 
the book depletion by the amount of $36,916,206, and a deduction for 
intangibles expensed in accordance with the tax statute that exceeded 
the amortization per books in the amount of $7,868,517. Thus a total 
additional deduction results because of the two statutory tax incentives in 
the amount of $44,784,723 and a tax saving of $23,288,056, at the tax rate 
of 52 percent. 


Circuit remanded the El Paso proceedings. The Court concluded that there was 
no statutory authority for the Commission to treat actual savings in taxes 
any differently than any other savings, that must be passed jon to the 
consuming public. Therefore no amount representing tax benefits or tax 
savings could be included in the cost of service. The Court said, however, 
that "full effect must be given to the Congressional intent to make the 
several tax savings available to the taxpayer" but not in the form of 
“additional profits." The savings were available, the Court said, to make 
it so much easier for the natural gas producers in competition with other 
fuels and other industries to earn a fair return. 


By opinion dated August 2, 1960 %/ the Court of ceetnded the Fifth 


In the present proceeding the tax saving of $23,288,056 amounts only to 
6.63 percent on Phillips' well mouth properties. As will be seen, a fair 
return for Phillips would be at a higher rate than this under the 
contentions of any of the parties, but whether Phillips receives return as 
a tax incentive or as a specific allowance, does not affect jthe result. 
It must have a fair return on its well mouth, and all of its jurisdictional 
properties in any case. Therefore, we do not set forth the |tax incentives 
as a specific item in the cost of service, for we are allowing a larger 
return than permitted by the tax incentives. We may now turn toa 
consideration of the factors relating to a fair rate of return apart from 
the tax incentives. 
| 

Phillips, as already noted, is a large company with assets of over a 
billion dollars, whose gas business is only a small fractior of the whole. 
Such a company is in a very strong position to raise capital. As a company 
with a continuing program of exploration and production it differs from 
other companies whose activities are sporadic or are merely ‘holding 
reserves. 


36/ [El Paso Natural Gas Co. v. F.P.C., F. 2a (CA 5), August 2, 
Sak ere =o eer | 


1960, lio. 16022. 
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Phillips argues that it is a fallacy to apply to gas production 
operations a rate of return based upon the over-all cost of its capital 
beceuse of the peculiarly risky nature of the oil and gas production business. 
It says that the cost of capital for the enterprise as a whole is less 
than the cost of capital for these risky operations. However, the 
financing of Phillips and its capital costs are affected by the nature and 
success of the whole business, and it would be impossible on this record 
to determine the cost of capital for part of its business. Furthermore, 
the evidence indicates that the companies that are solely producers have 
e higher market demand for their equity securities in relation to earnings 
than the companies with integrated operations. This is possibly because 
investors sought a hedge against inflation and invested in these stocks in 
order to acquire a share in raw materials in the ground. In any case, 
investors, according to the record, appear willing to accept a lower return 
from purely producing companies than from the integrated companies. Of 
course, as the examiner points out, the risk inherent in Phillips’ producing 
operations is less than that for the producing operations of the large 
number of smaller companies. Nevertheless, production of gas creates risk 
in spite of the willingness of investors to purchase the securities of 
producers, and this risk mst be taken into consideration in arriving at a 
fair rate of return. | We should not base our findings wholly upon a passing 
tendency of investors. 


The presentation by both Phillips and the staff are on the basis of 
Phillips’ capitalization of December 31, 1955. In spite of the exceptions 
of the Southern California Companies, the capitalization on that date was 
more representative of the future than in 1954, for an issue of bonds was 
converted in 1955. Just as we made an adjustment for the related interest 
deduction for income tax purposes, we shall likewise adjust the capital- 
ization ratio. 


it the end of 1955 the company's actual debt ratio was 11.6 percent 
and the cost of its outstanding debt was 3.2 percent as shown by its 
capitalization: 


Long-term Debt 

2 aii Debentures, 1964 
Subsidiaries’ Loans 3-4% due 1963 
Subsidiaries’ Funded debt 


Q00 
Purchase obligation 715,583 
Total long-term debt $118,945,583 11.64 


$455 838,132 
43,872,017 


Capital Surplus 1, 
Total Common Equity $901,141,976 88.4% 


achgs 
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There was no dispute about these figures, but the staff contended that 
Phillips’ actual debt ratio and actual cost of debt should be adjusted 
to reflect as an interest-free loan an item of deferred Federal income 
tax liability in the amount of $19,162,355, arising from ithe accelerated 
amortization provisions of Section 168 of the Internal Revenue Code. 

This would decrease Phillips' cost of debt to 2.76 percent. The examiner 
refused to make this adjustment, and we agree. The accelerated 
amortization provisions were to benefit the taxpayer, not) the consumers. 
They represent an advantage bestowed by Congress to encourage the 
construction of emergency facilities, and we are not authorized to take 
away this advantage. City of Detroit v. F.P.C., 230 F. 8 

certiorari denied, 352 U.S. 609. We cannot agree to the exception made by 
the Michigan Public Service Commission on this point. | 

In past proceedings dealing with the rates of both electric utilities 
and natural gas pipeline companies, we have always considered a number of 
factors in arriving at'a proper allowance for common equity and finally 4 
rate of return. In doing so, we have paid considerable attention to the 
earnings-price ratio of the company involved and other companies similarly 
situated.37/ The advantage of the earnings-price ratio as a critique is 
that it shows what investors will pay for the securities of the company 
involved in relation to contemporary earnings. But earnings~price ratios 
have pronounced drawbacks in some proceedings, including this one. 
Investors are interested in contemporary earnings, but they may be 
interested in other things as well, such as future earnings, possible 
discovery of large reserves, tax advantages, a hedge against inflation, so 
that the market price may reflect factors other than earnings. This is 
apparently true bere, for the record shows that while the) earnings on the 
book value of independent producers' equity have declined somewhat from 
1949 through 1955, market prices of their stock have risen substantially. 
Furthermore, it is plain that potential investors in Phillips are not 
greatly influenced by Fhillips' position in the gas business, since but 
six percent of its gross income comes from this source. While as we said in 


the Southern Iatural case3o/ the study of earnings~price 
period of years may properly be used with judgment, toget 
factors, in determining a reasonable allowance for equity 
case where earnings-price ratios should be a controlling 
arriving at a fair rate of return. 


37/ Pennsylvania Water & Power Co., 
Water & Power Co. v. F.P.C., 193 F. 2a 230 (CADC), af 


il; Wichigen-Wisconsin Pipe Line Co., 13 FPC ___, Do 
July 30, 1954, mimeo p. 29; M1 Paso Hlatural Gas Co., 


Ho. G-2018, Movember 26, 1954; Southern Natural Gas ed 


Docket Ilo. G-20509, July 8, 1960; Tennessee Gas Trans 
24 FPC _, Docket No. G-19983, /ugust 9, 1960. 


38/ Southern Natural Gas Co., 24 FPC ___, Docket Ho. G-20 


atios over a 
er with other 
| this is not a 
factor in 


8 FPC 1, 79-80, affirmed Pennsylvania 


firmed 343 U.S. 
cket No. G-1678, 
13 FPC _, Docket 
+, 24 FRC 


ae 
ission Co., 


509, July 8, 1960. 
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While Phillips employed the earnings-price ratio method with adjust- 
ments, as already noted it relied on two other methods. One is the earnings- 
pook value approach. By this method there is computed the ratio of earnings 
to book value of the common equity of comparable companies rather than the 
ratio of earnings to market price. The earnings-book value ratio is then 
applied to the equity capitalization. In employing this method, Phillips 
made use of a staff witness' list of companies, designated Class A, which are 
engaged solely in producing operations. In the seven year period, 1949-1955, 
Phillips noted that the average earnings-book value ratio for these companies 
was approximately 19 percent. Assuming an average borrowed capitalization of 
14 percent and an interest rate of 4 percent, the 19 percent return on 
equity capital would result in an average rate of return for the Class 4’ 
companies of approximately 17 percent, which Phillips contended would be 
about a reasonable allowance including tax incentives. 


flthough actual earnings related to book value cannot be decisive 
in determining a feir return, they constitute an important factor to be 
considered as showing what comparable companies are earning on the book 
value of their assets and the relation of Phillips' earnings to their 
earnings. ‘This approach as employed by Phillips, however, mistakenly relies 
on the Class {i producer companies whose operations differ from Phillips’ 
integrated operations.' The examiner notes that the earnings-book value 
ratios for the Class C intigrated companies for the seven-year period used 
by Phillips amounted to only 15.3 percent, while if the five-year 1951-1955 
period bad been used, a ratio of only 14.8 percent would be obtained. If a 
group of 40 companies including both producers and integrated companies is 
examined, we find that'the earnings over the five-year period is approximately 
17 percent on their book value. Phillips' own earnings-book value ratio for 
the seven-year, 1949-1955 period was 12.1 percent and for the five-year, 
1951-1955 period was 12.3 percent. 


The other method proposed by Phillips as an alternative to the earnings- 
price ratio method was based upon Internal Revenue Service data. As stated 
by the examiner, Phillips' witness used statistical data, published by the 
Internal Revenue Service, showing balance sheet items end profit and loss 
stetements. Using this data, Phillips' witness computed for the category of 
crude petroleum and natural gas production, a composite return to equity 
capital of 11.8 percent for the 1947-1953, seven-year period. /dding an 
estimated cost of financing of .75 percent, he arrived at a cost rate on 
common equity of 12.55| percent. This figure, combined with a 3.20 percent 
rate on debt, produced an overall rate of return of 11.46 percent. Adjusting 
to compensate for the risk of the "losers", the witness rounded out the 
rate of return to 12 percent. This method is based on data for compenies 
which are very largely producers only and is subject to the further defect 
that it reflects only those companies reporting taxable income computed in 
@ somewhat different way than would be net income for rate making purposes. 
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We may now consider the earnings-price ratio method as employed by 
the staff and as modified by Phillips. The staff witness determined an 
earnings-price ratio of 8.5 percent based on an average for |the five-year 
period, 1951-1955. For this purpose he used a group of 41 companies, 
including as Class A, those companies which were strictly producers of oil 
and gas, as Class B, those companies which were producers of oil and gas and 
were also engaged in refining, and as Class C, the integrated companies 
producing, refining and marketing. To the ratio of 8.5 percent he added 
an allowance for the cost of financing of .75 percent and an investment 
factor of .75 percent over the "bare bones" cost of equity in order to 
enable the company to attract capital at reasonable cost, thus reaching a 
total allowance of 10 percent on Phillips' common equity. 


In employing the earnings-price ratio technique, Phillips used the 
20-company Class C group and the nine-year period, 1947-1955| to arrive at 
an earnings-price ratio of 12.9 percent. We agree with the examiner that 
the appropriate period was the five years, 1951 to 1955, because that 
reflects the more recent trend of earnings-price ratios. On| the question 
whether to use the 20-company Class C group or the 41-company group, we 
are in agreement with the staff and the examiner that if the| earnings-price 
ratio method is to be used, the 8.5 percent ratio applicable|to the larger 
group should be employed. While Phillips itself is an integrated company, 
producing, refining and marketing, the record indicates that/ the companies 
in the Class C group are not strictly comparable to Phillips|and, further- 
more, we are regulating not all of the integrated operations !but only the 
results of producing operations so that some additional weight should be 
given to such operations. On the other hand, we do not believe it would 
be appropriate to use the Class A producer group solely, for |the financing 
of the producing operations presumably is affected by the fadt that production 
is combined with refining end marketing. It is of some significance that 
the earnings-price ratios of the 41-company group for each year from 19h7 
to 1955 are very close to the earnings-price ratios of Phillips for those 
years and that the 5-year average for the 41-company group is 8.5 percent 
while the 5-year average for Phillips is the very close amount of 8.8 percent. 


There appears to be no dispute about the staff witness! allowance of 
-75 percent for financing and this should be added to the earnings-price 
ratio. More difficulty is created by the allowance of an additional .75 
percent over the "bare bones" equity cost. The staff witness testified that 
the market value of Phillips' common stock should be somewhere in the range 
from 1.12 or 1.15 times book value, to perhaps, around 1.40 or 1.50 times 
book value. He was of the Opinion that 1.40 times book value! would permit 
the company to maintain its financial integrity and to "set capital on 


reasonable terms and that if Phillips were given a rate of return somewhere 
around 9 percent, involving an allowance -1) percent for equity financing 


and .75 percent as an adjustment over "bare bones" equity cost, the market 
price would be around 1.40 percent of book value, all other factors being 
equal. There is no mathematical way to make such an allowance, but some 
allowance should be made above the "bare bones" cost of equity, and we think 
that the .75 percent used by the staff witness would be a correct adjustment 
to make. Phillips multiplied its unadjusted earnings-price ratio of 12.9 


» 


t 
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percent plus the .75 percent financing factor by the 1.40 market factor to 
arrive at an adjusted cost of common equity of 19 percent, which in turn re- 
sulted in an overall rate of return of 17 percent. This method is not only 
@ mechanical method of solving a problem which is a matter for judgment, but 
arrives at a result which is not required by the demand of the market for 
Phillips' stock. The two .75 percent adjustments to the earnings-price ratio 
of 8.5 percent would bring the allowance for common equity up to 10 percent. 


Ia eur opinion the various statistical methods do not provide a complete 
basis for determining a rate of return for an independent producer of gas. 
It is clear that the risks of this business are greater than those of an 
electric utility or natural gas pipeline. While we cannot rigidly compare 
these companies with Phillips, for the circumstances and times are 
different, we do think that ean allowance for common equity for a producer 
should be comparable to or greater than that for a pipeline company or an 
electric company. Some!of these pipeline and electric cases are as follows: 


Equity 
Common Overall Capitalization 
Name Citation Date Equity Return Ratio 
Pennsylvania Water 
& Power Co. 8 FFC 1 1-4-h9 8.64 5.235 35.71 


South Caroline Gen- 

erating Co. 16 FPC 52 10-24-56 10.5 5.55 27.8 
(based on parent South 

Carolina Electric & 

Gas Co.) 


Michigan-Wisconsin 
Pipeline Co. G-1678 13 FPC 10.3 31.5 
(pro forma) 


El Paso Natural Gas 
Co. G-k769 13. FPO 14.4 19.0 


Colorado Interstate 
Gas Co. 19 FPC 1012 12.85 22:6 


Southern Natural Gas 
Co. G-20509 2k FPC ee 10.18 


Tennessee Gas Trans- 
mission Co. G-19983 24 FPC 
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One plain difference between Phillips and the companies listed here is 
that Phillips' capitalization consists of 88.4 percent equity and only 11.6 
percent debt. This, of course, reduces the risk found in companies of 
thinner equity. While we believe that Phillips should be granted an 
allowance for common equity in excess of 10 percent our allowance will be 
limited by Phillips' high equity capitalization. By this we are not 
reversing the policy announced in previous cases of encouraging companies 
to improve their capitalization ratios, for in those cases were 
generally dealing with much lower equity ratios as evidenced by the 
Michigan-Wisconsin and El Paso cases above. 

| 

At the hearing, and in its briefs, Phillips made an e | nsive presenta- 
tion designed to show increasing demands for gas by consumers and the 
producers' increasing problem of supply. As stated by the er, the 
presentation attempted to show the rapidly increasing demand for natural 
gas, and the failure of discoveries to keep pace with the and, the 
increasing depths of drilling resulting in increasing drilling costs, the 
rising exploration expenditures, the decreasing Steere Pee foot of 
hole drilled, the declining ratio of net earnings to net investment in total 
gas and oil production and the increasing gas and oil ratios meking the 
producer more dependent than formerly upon income from gas. | js stated by the 
exeminer, this evidence appears to relate to rate of return jas well as the 
question of the percentage of exploration costs which should be allocated 
to gas. 


It is clear enough that the national demand for gas is jincreasing. 
Fhillips' witness estimated that the national demand would increase from 
10 trillion cubic foot in 1955 to 15 trillion cubic foot in 1965. It is 
clear enough that the industry must continue to find additional reserves of 
gas and this must come from wells that are drilled ever deeper into the 
earth and some of them off the shore in the Gulf of Mexico. | Of course, 
these deeper wells must be drilled at an increasing cost per foot of depth. 
It is also true, as Phillips contends, that oil and gas producers must have 
funds available as their present wells are depleted to drill new wells and 
find new reserves. Since these new wells will cost a great deal more than 
the old ones, the oil and gas producers are being faced with the constant 
necessity of plowing back into their business a substantial part of their 
revenue above depreciation and depletion accruals. 


In view of these practical problems in the gas industry some allowance 
must be made in the rate of return to promote the continued exploration for 
and production of gas. The allowance of such an incentive is contemplated 
by the recent El Paso case39/ and the City of Detroit case. The amount 
cannot be determined by any formula, and we can conceive of evidence 
that would enable us to reach an amount other than by the exercise of our 
judgment with all the circumstances in mind. 


39/ El Paso Natural Gas Co. v. F.P.C., _—sosF. 22 __, (CA 5), No. 18022, 
August 2, 1960. | 


| 


4o/ City of Detroit v. F.P.C., supra. 
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Upon the basis of all the factors discussed above it becomes necessary 
to determine an allowance for common equity for Fhillips. We have noted 
the comparatively high earnings on equity of the integrated.companies and the 
even higher earnings of the producers, offset by the fect that Fhillips' 
own unregulated earnings on equity have been just a little over 12 percent. 
FPhillips' Internal Revenue data with its disadvantages resulted in a cost 
rate on common equity of 12.55 percent. ‘The earnings-price ratio method as 
employed by the staff «nd the examiner would res'11t in an allowance of 
10 percent. But it is clear that something more is needed if that method 
is employed in view of the allowances we have employed in pipeline cases and 
the need to encourage continued exploration for and production of gas. As 
against these factors tending to increase the return, we also bear in mind 
that Phillips is a large company and well established in the conduct of its 
gas business, its oil business and its other extensive operations. In these 
circumstances we think that an allowance for common equity of approximately 
12 percent would be fair and reasonable. 


Taking the cost of debt capital of 3.20 percent and the allowance for 
common equity of 12 percent, we compute a fair rate of return as follows: 


Allowance Capitalization 


Debt 3.2 11.6 37 
Common Equity 12.0 | 88.4 10.61 
10.98 percent 


The overall rate of return of 10.98 should be rounded off to 11 percent. 
As such we believe that it takes into account all factors necessary for 
determining a fair return and includes all that is required from the 
constitutional or the regulatory point of view. 


fs noted previously tex incentives will not be included in the cost of 
service. It appears from the data of record that the sum of the additional 
tax deductions for statutory depletion, intangible well drilling costs and 
interest. expense would amount to $46,680,450. This is approximately 
$44,900 less than the return allowed of $16,725,353 (See Appendix 2). 
Accordingly, we shall add an amount rounded to $45,000 to the cost of 
service to provide an allowance for Federal income tax taking into 
consideration in this tax allowance the effect of.a very small credit to 
‘working capital. Because of its small amount we do not show this credit 
@s an actual deduction from working capital. 


ee hg 
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COST OF SERVICE 


Qn the basis of the foregoing discussion in connection 


with the decisior 


of the examiner, we determine Phillips' cost of service for its jurisdictions 


$38 Operations in the amount of $55,548,054 or 11.309 cents pe 
forth in Appendix 10, subject to adjustment for Phillips’ pur 
royalties, and gathering taxes. 41/ 


‘The appendix shows the allocation of the cost of Phillip 
gas, in the amount of $37,924,378, between non-jurisdictional 
curisdictional field sales, and costs as delivered to gatheri 
the basis of volume. In the gathering category are included 


3 


Mcf, as set 
ed gas costs, 


" own produced 
eld sales, 
systems on 

e $28,180,164 


portion of Phillips’ produced gas costs, purchased gas costs in the amount of 


| 


$30,320,225, and gathering system and compressing costs.in the 


amount of 


$18,452,321. These costs are distributed between raw gas sales, liquids 


extracted, and residue sales on the basis of Btu's as previou. 
The costs allocated to residue sales plus residue system costs 


| 


discussed. 
and costs 


allocated to raw gas sales are then allocated between non-jurisdictional sales 


end jurisdictional sales. 


arrive at the total cost of jurisdictional service of $55,548, 


To the jurisdictional costs are added cost distri~ 
buted to the jurisdictional field sales and regulatory comnissi 


on expense to 


054 or 11.309 


cents per Mcf, subject to redetermination for purchased gas costs, gathering 


taxes and royalties. 


wy The examiner allowed increased royalties and gathering taxes in 


Phillips' cost of service as computed by him to reflect in¢ 
There is no question 


revenues resulting from his determinations. 
that such an adjustment is proper. If the cost of service 
by us were translated into revenues, we estimate that Phi 
royalties and gathering taxes would be increased by appro 
$1,500,000. Likewise, we estimate that Phillips' purchase 


reased 


determined 


costs as a result of the operation of the percentage-type ¢asing- 
head contracts of its suppliers on an overall basis would be increased 
by approximately $3,700,000. ‘There is no purpose in making an 


exact computation here because the cost of service computed 


exceeds Phillips' revenues, and we are terminating all pro 
(with two irrelevant exceptions). However, if the computa 


by us 
eedings 
ion 


were made on the basis of revenues reflecting our cost of service, 


our adjusted cost of service would exceed that computed by 
examiner. 


| the 


| 
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RATES 


Having determined Phillips’ cost of service, the next step would 
ordinarily be to alter Phillips' rates to reflect this cost of service. We 
are authorized in an investigation under Section 5(a) to determine rates 
prospectively and, of course, we can determine rates for the past periods 
with respect to the rate schedules involved in the Section 4(e) proceedings 
consolidated with this investigation. However, a very serious problem is 
before us. 


We may first note the greatly varying contentions of the parties. In 
vhese proceedings Phillips contended for a uniform rate applicable to sales 
to all of its customers#2/ subject to adjustment for point of delivery, 
pressure, dehydration and amount of sulphur (whether sweet or sour). The 
examiner used the company-wide method, but in their exceptions a number of 
the interveners objected vigorously and advocated variously other solutions, 
such as basing the rates on the existing contract rates or field prices. Th: 
staff advocated an area method of setting rates. On oral argument Phillips 
stated that it was not wedded to any particular system of rates as long as 
it receovered its total cost of service, and the State of Wisconsin and the 
California Commission which had objected to company-wide rates, admitted 
the record was insufficient to support other methods and withdrew their 
objections. 


As already indicated, Phillips’ operations are conducted in widely 
separated areas,.and it produces gas of varying qualities and serves diverse 
customers under different conditions. Physically, Phillips owns gathering 
systems and holds leases in Kansas, in central Oklahoma, in the Panhandle 
of Oklahoma and Texas, in eastern New Mexico and western Texas along the 
Gulf Coast of Texas, in eastern Texas and other scattered localities. Its 
Jurisdictional sales are represented by hundreds of rate schedules on file 
with this Commission. 


The present proceeding involves an investigation of Phillips’ rates on 
the basis of a record including evidence on the alternate test years 1954 and 
1956 of which we chose 1954 in accordance with the decision of the examiner. 
From our knowledge of the industry, it is clear enough that costs and prices 
of gas in the field have greatly increased since that time. For instance, we 
have suspended approximately 95 rate changes filed by Phillips subsequent to 
the hearing in these proceedings. Some of its more recent filings involve 
substantial increases. 4¥ Therefore we do not deem it sppropriate to prescrib 


pf Except with respect to percentage-type casinghead contracts. 
43/ For example see the following increases: 


iwiican-Wisconsin P, L. Co. 


Panhandle Eastern P. L. Co. 
El Paso Nat. Gas Co. 
El Peso Nat. Gas Co. 
El Paso Nat. Gas Co. 
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or require that Phillips file rates for the future based upon 
record. 
in 1960 but based on the test year 1954, it might easily occ 
approved here would be lower than those approved in some of 
pension proceedings now before us. 


the present 


In fact, if this order provided for rates for the future effective 


that the rates 
ips' suse 


The consequence of this would be that 


Phillips would be required to decrease its rates in 1960 based upon an earlier 


test year, a result without reason or justice. 


As a result we shall terminate the rate investigation proceedings in 


Docket No. Gel148 under Section 5(a). Fuillips' customers 
stantially injured, for Phillips' rate filings have been sub, 
continuing surveillance and many large increases filed by it 


11 not be sub- 
ect to our 
have been sus- 


pended under Section 4(e) of the Act and are currently the subject of pro- 


ceedings before us. 


Furthermore, there is nothing to show that Phillips’ 


contracts relating to Fhillips' diverse conditions of sale ane unduly discri- 


minatory or preferential. Additionally its customers and cons 
at this time. 


ceive the protection of our area pricing standards announced 


umers will re- 


Phillips will not be injured, for we are thus leaving in effect its contract 


structure; it has had the privilege of filing increased rates 
in substantial amounts as already noted. 


Our approach must be similar with respect to the twelve 
proceedings consolidated herewith. Except in one minor case 
proceedings involve rates which have become effective after 
have been superseded by other rates suspended by us in other 
They must be considered in the light of the record in this 
on the cost of service method of regulation, but our conclusi 


and has done so 


Section 4(e) 
all of these 
e test year, but 
eedings. 
e which is based 


ons here should 


not bind future determinations of Fhillips' rates either in Section ke) 


proceedings or rate investigations under Section 5(a). 
proceeding indicates that these rates have produced revenues 
cost of service during the periods that they were in effect. 


The record in this 
ess than Phillips’ 


The cost of 


service determined by us of $55,548,054 or 11.309 cents per Mcf is substantially 


in excess of Phillips’ applicable jurisdictional revenues of 


$45,568,291. 


Although there is considerable diversity among the rates, there is 
nothing in the record to show that these past rates reflecting the different 


conditions of sale are unduly discriminatory or preferential. 


To allocate 


costs to each of them would require reopening the proceedings and the intro- 
duction of elaborate evidence. Little would be accomplished by way of 
adjusting them in any case since neither Phillips nor this Commission have 


authority under the Act to increase any of them retroactively 


above the filed 


level. Om our part we would like to disturb area rate patterns as little as 


possible, particularly on a retroactive basis, having in mind 
business arrangements that have arisen between the producers 
customers as the industry has developed. We thus find no 
tinuing the Section We) proceedings and will order that 
with two exceptions discussed below. 


the involved 
and their 

se in cone 
be terminated 


hh/ Phillips' Rate Schedule No. 68 for service to Cities Service Gas Co in- 


volving an increase of $21,324, suspended by us in Docket 
until Mey 1, 1955 is still in effect. 


No. 
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Our disposition made here avoids the necessity of dealing with the 
many questions raised in this proceeding as to Phillips’ rates, but one 
question remains, and that is whether with respect to certain contracts 
Phillips was authorized to file increased rates. Under the Mobile case, 45/ 
of course, a seller of gas may not file an increased rate unless contractually .- 
authorized. Phillips filed increased rates for service to El Paso, in 
Docket No. G-11217, to Michigan-Wisconsin in Docket No. G-10793, and to 
Panhandle in Docket No. G-10883 on the basis that the spiral clauses in its 
contracts authorized such increases. The examiner found that these clauses 
in Phillips’ contracts with the three companies provided customer consent to 
increased rates above what would have otherwise been the contract level. 


The spiral clauses provide that when the commodity index shall have 
increased more than a prescribed number of points and a general increase in 
the customer's rates shall have been put into effect, then Phillips' rates 
to the customer shall be increased in proportion. Certain of the California 
interveners contend in their exceptions that the spiral clauses are against 
the public interest and void, so that they cannot be used as a basis for 
consent to rate increases. While we do not approve of such clauses in 
principle, there is not sufficient basis on this record to hold them so 
derogatory of the public interest as to be void as a matter of law. There- 
fore, the spiral clauses in this proceeding provide a contractual consent to 
rate escalations. It may be recalled that the Supreme Court found no 
iavalidity where the contract provided that the buyer should pay the rate the 
seller had on file with the Commission. United Gas Co. v. Memphis Gas Div., 
358 U.S. 103. This contract with an unlimited right to file increased rates 
was not held void; neither have contracts with spiral escalation clauses in 
them been called void. Phillips Petroleum Co. v. F.P.C., 227 FP. 2a 470 
(Ci 10), certiorari’ denied, 350 U.S. 1005; Kerr-McGee Oil Industries, Inc. v. 
F.P.C., 260 F. 2d 002 (CA 10). We emphasize, however, with the examiner that 
Fhillips' costs have been determined in this proceeding independently of any 
spiral clauses. We need not require that they be eliminated, since Phillips 
has already agreed to do so. 


Tl Paso argues that the spiral escalation clauses in its contracts with 
Phillips have not been activated and therefore do not form a basis for 
Phillips’ rate increase filing in Docket No. G-11217, made as a result of 
El Paso's rate increase filing in Docket No. G-4769. El Paso contends in its 
exceptions, dated July 27, 1959, that the contracts clearly provide that 
Phillips would not be entitled to increased rates until by final decision 
El Paso’s increased rates are finally determined. However, the contracts 
provide that the price for gas shall be adjusted "when revised rates shall 
become effective." El Paso's rates in Docket NoG-4769 were allowed to go 
into effect subject) to refund on April 15, 1955, and we agree with the ex- 
aminer that this provided customer consent to Phillips’ rate filing in 
Docket No. G-11217.| We also agree with him that the spiral clauses mst be 


45/ United Gas Company v. Mobile Gas Corporation, 350 U.S. 332. 
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given only tentative effect because the rate filing when it became effective 
was subject to Commission action and court review.46/ Thus, if the amount 
of the Phillips’ escalation increase under the spiral clause, as established 
when El Paso's rates are finally determined, should be less than the amount 
‘of Fhillips' proposed increase in Docket No. G-11217, the excegs portion 
would be a unilateral increase barred by the Mobile doctrine ard would have 
to be refunded. 


These same conclusions are also applicable to the similax spiral 
escalation clauses in the Fhillips-Michigan-Wisconsin contracta which are 
the subject of Docket No. G-10793 and the Phillips-Panhandle contracts which 
are the subject of Docket No. G-10883. Michigan-Wisconsin made no contention 
that the escalation clauses were not operative » but Panhandle contends that 
any increase granted Phillips in Docket No. G+10883 should be conditioned on 
the effect of a final order in Panhandle's rate proceeding in Docket No. 
G-2506. Therefore we shall leave pending Docket Nos. G-11217 and G-10883 
until a final decision is made either by us or competent court fin Docket Nos. 
G-4769 and G-2506, respectively, At that time Phillips may move that 
Docket Nos. G-11217 and G~10883 be terminated, and any necessary refunds may 
be ordered if the rates approved for El Paso in Docket No. G-4769 and for 
Panhandle in Docket No. G-2506 are not sufficient to permit Phillips under 
its contracts to file the increased rates involved in Docket Nos. G-11217 
and G-10883. of course, no other matter with respect to these two dockets 
will remain open. | 

| 

Cur dispositions here leave outstanding almost a hundred pther sus- 
pension proceedings relating to Phillips' rates. We do not wish to prejudge 
‘hose proceedings, but it would appear that on the basis of the present record 
that Fhillips' costs probably exceed its revenues at least up through the 
year 1958, after which very substantial further rete increases were filed by 
Phillips. Therefore it may be reasonable to terminate a great many of these 
suspension proceedings, and we invite the filing of motions to this effect 
on the theory that little or nothing would be accomplished if hearings were 
held and a determination of Fhillips' costs in each case were made. All 
parties to those proceedings would, of course, have opportunity |to object to 
such motions. We believe this would be a reasonable step to e and it 
would have the effect of limiting proceedings dealing with Phillips' rates 
to the year 1959 and later. | 


| 


| 
46/ In Docket No. G-4769, the Commission issued its order determining El Paso's 
rates on August 10, 1959, 22 FPC 260, remanded by the Court. El Paso 
Natural Gas Co. v- F.P.C., __F 2d __, (CA 5, August 2, 1960), Nos. 18022, 
18120, 1o12h. vor | 
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THE SETTLEMENT PROPOSAL 


On April 8, 2960, Phillips filed e proposal to settle the present con- 
solidated proceedings. The gist of its proposal is that the Commission would 
accept all of its contract rates involved and would terminate the various 
Proceedings without refund. It contends that the prompt settlement of these 
extended proceedings without court review, otherwise almost certain, would 
be of great benefit to the Commission, its staff and all segments of the 
netural gas industry.| It adds that the amounts collected by Phillips, subject 
to refund, are substantial, are increasing each month and may adversely affect 
Phillips’ exploretory program. Phillips notes that under its settlement 
proposal the annual revenue to Phillips at April 1, 1960, contract prices, 
from the contracts which were the subject of the present hearing, amounts to 
$70.8 miliion, compared to Phillips'tlaimed cost of service of $92.3 million. 


While it is possible that Phillips’ proposal may not be unreasonable as 
@ settlement, it was rejected by a number of parties to this proceeding 
including Southern California Companies, the State of Wisconsin and Public 
Service Commission of Wisconsin, Minneapolis Gas Company, the Eastern Companies, 
the Michigan Public Service Commission, and P.G.& E. The grounds given, 
stated variously, are that the settlement would give Phillips its entire 
filed rate insrease, would be contrary to the findings of the examiner, would 
be an abdication of regulation, and would fail to settle questions of 
importance to the industry. 


Because of these rejections the settlement proposal may not now be 
accepted as a settlement. It does not represent a new solution to the issues 
presented dy this proceeding, but rather,acceptance of Fhillips' present 
and past contract prices, many of which are now the subject of other pro- 
ceedings. We therefore have no basis on which to accept it without agreement 
of the parties. However, if Phillips desires to renew its proposal or a 
similar proposal, it is free to do so, in the light of this opinion and the 
erea pricing standards. 


The Commission further finds: 


(2) Phillips Petroleum Company is a natural-gas company subject to the 
provisions of the Natural Gas Act as determined by the Supreme Court of the 
United States in Phillips Petroleum Co. v. Wisconsin, 347 U.S. 672, and the 
sales of natural gas for resale which are the subject of this order, are 
seles of natural ges in interstate commerce and are subject to the juris- 
diction of the Commission. 


(2) The total jurisdictional cost of service determined for Phillips in 


this proceeding is $55,548,054, or an average of 11.039 cents per Mcf as set 
forth in the: appendices attached hereto subject to adjustment of* purchased 


gas costs. 
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(3) It is necessary and appropriate in the admint 


of the 


stration 
Natural Gas Act and good cause exists that the proceeding sit Section 5(a) 
edings in Docket 


of the Natural Gas Act in Docket No. G-1148 and the proce 
Nos. G-3175, G-4333, G-6621, G-7773, G-8623, G-8695, G-8883, 
and G-11125, under Section he) of the Act be terminated and 


G-10359, G-10793, 
Fhillips' 


obligation to refund excess charges with respect to those dockets be dis- 


charged. 


(4) It is necessary and appropriate in the administra’ 
Netural.Gas Act that proceedings in Docket Nos. G-10883 and 
open pending completion of proceedings in Docket Nos. G-4769 
provided below. 


The Commission orders: 


(A) ‘The proceedings in Docket Nos. G-1148, G-3175, Ge 
G=7773, G-8623, G-8695, G-8883, G-10359, G-10793 and G-11125 
terminated and Fhillips' obligation to refumd excess charges 
those dockets is hereby discharged. 


1333, G-6621, 
are hereby 
jwith respect to 


(B) Upon the issuance of a final Commission or Court decision in 


EL Faso's pending Section 4{e) rave proceeding in Docket ‘No. 


G-h769, Fhillips 


shall. file with the Commission a Motion Requesting Termination of its Section 


k(e) proceeding in Docket No. G-11217. A determination will 


‘thereupon be 


made ofthe appropriate Fhillips Section 4(e) rates in Docket No. Ge11217, 


based upon the rate increase ultimately approved for El Paso 


G-k769, but in no event to exceed the rate filed in Dotket No. G-11217. 


jin Docket No. 
The 


Fhillips Section 4(e) proceeding in Docket No. G-11217 will then be ordered 


terminated, subject to such appropriate refund order, if any 


86 may be 


warranted in the event that El Paso's proposed Section 4(e) rate increase in 


Docket No. G=-4769 may not have been approved in toto. 


(C) Upon the issuance of a final Commission or Court decision in’ 
Panhandle's pending Section 4(e) rate proceeding in Docket No. G-2506, Phillips 
shell file with the Commission a Motion Requesting Termination of its Section 


4(e) proceeding in Docket No. G-10883. A determination will 
made of the appropriate Phillips Section 4(e) rate in Docket 


thereupon be 
No. G-10883, 


based upon the rate increase ultimately approved for Panhandle in Docket No. 
G-2506, but in no event to exceed the rate filed in Docket No. G-10883. ‘The 


Phillips Section 4(e) proceeding in Docket No. G-10883. will 
terminated, subject to such appropriate refund order, if any 
warranted in the event that Panhandle's proposed Section #(e 
in Docket No. G-2506 may not have been approved in toto. 


(D) Exceptions not grented herein are hereby denied. 


then be ordered 
| as may be 
} rate increase 


j 
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(Z) The presiding examiner's decision is adopted as the decision of 
this Commission to the extent not inconsistent with this opinion and order. 


(FP) ‘The motion of the Mid-Continent Oil & Gas Association to file a 
brief amicus curiae is hereby granted. 


By the Commission. Commissioner Kline, concurring in part and dissenting in 
part, filed a separa tement. 


Joseph H. Gutride, 
Secretary 
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KLINE, Commissioner, concurring in part and dissenting in part: 


I concur in the results reached in this case, 


dismissal of the Section 5 (a) proceeding instituted 


mission against Phillips, and the disposition made 


namely, the 
by the Com- 
by the Comnis~- 


sion of the various Section 4 (e) rate increase cages. I do not 


concur in the cost of service determined for Phill. 


dps. 


I also concur with the majority (1) that the traditional rate 
base cost-of-service method of fixing rates is generally neither an 


administratively practical or economically sound me 


determine the rates of any individual independent 
that while ordinarily inappropriate, it can be us 


thod to use to 
roducer, (2) 
in this case 


to determine the justness and reasonableness of the rates charged 
by Phillips during the test year 1954 and the several years follow- 
ing as to which the 1954 test year can be considered representa- 
tive, and (3) that we cannot in this proceeding fix Phillips' 


present or future rates. 


I also concur in most of the methods of allocation and some 
of the rate-making principles adopted by the majority. I dissent 
vigorously to the method of allocation of exploration costs pro- 
posed and adopted by the majority and to certain of the other rate- 


making principles and findings contained in the op 


ion. ‘The 


adoption of the method of allocation of exploration costs and other 


rate-making principles which I advocate would not 


affect the out- 


come of this case, although it would result in e different cost 


of service. 


There have been many differences between my colleagues and 
myself on the various issues of this case, on how we should regu- 
late the rates of independent producers in the future, and the 


extent to which we should discuss these matters in 
and in the statement of policy issued this day. 


this opinion 


Although I deem 


it entirely too vague and inadequate, I have joined in the state- 


ment of policy solely because it represents action 
inaction. 


rather than 


I shall not at this time set forth my views on these various 
issues for to do so would result in further delay in the issuance 
of this opinion. I shall express myself fully on these various 
matters when we pass upon the petitions for rehearing which will 
undoubtedly be filed in this proceeding, or at some other appro- 


priate future time. 


Arthur KLine, Commissioner 
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PHILLIPS PETROLEUM COMPANY 


Cost of Service 
Year 1954 


___ 0411 & Gas Production it, 
Gathering 


Exploration System & 
and Gasoline 


Decn Ree Total Deve nt Facilities 
1 (2) 7 ==) 


DIRECT EXPENSE 
“Operating Expense $ 25,872,563 $ 457,300 $18,281,379 $ 7,811,373 
Other Lease Expense 980,725 119,024 831,296 175,601 
Direct General Expense - - 
1,949, 775 


$ 6,521,463 
26,153 


Taxes 251,651 
Depreciation 3,487, Tek 
Retirements & Cost of Retirements 56,004 
Depletion of Producing Leaseholds 
Depletion of Intangible Development Costs 
Miscellaneous Income 

Net Profits Disbursements , 

Profit or Loss on Sale of Capital Assets 


Total Direct Expense : - 9, 382,246 
Percent e . . . . 


INDIRECT EXPENSE: 
Direct General Expense 1,835,146 1,909,203 
Indirect Overhead 2, 385,318 1,488, 631 


Total Indirect Expense 4,220,464 3,397,634 


(962,769) 


EXPLORATION OPERATIONS: 


Exploration & Development Expense 47,474,039 47,474,039 
Return on Exploration Investment at 11% 10, 828,765 - 10, 828, 765 
Federal Income Tax e 10. keg 10, hog 


Total Return & Tax Allowance 10,839, 1: - 10, 839, 1: 
Total Exploration Operations = 13, 


Return on Production Rate Base at 11% 35,896, 588 24,094,258 18, 708, 55% = 
Federal Income Tax Allowance 34, 572 23,205 5,187 18,018 - 


Total Return & Tax Allowance 35,932,159 2h, 127,463 18, 726,572 - 
Total Cost of Production, Gathering 


and Residue Systens $283, 569.305 $91,832,752 $26,580,309 $65,252,443 $58,323,233 $38,452,301 


Gathering 
! Exploration System & 
| 100% O11 and Casoline 
Description Total ; Leases Deve: nt Facilities 


Net Investment $50,201,147  $209,530,777 $46,109,957 6 $92,009, E47 $49,202, 50 
Percent 12.400 51.756 211.390 40.366 22."7h2 12.15% 


Gross Working Capital j 1,514,138 9,507,932 2,850,965 6,373, 49 2,313,335 
Total Rate Base 424,775,939 51,715,285 219,038,709 48,960,942 170,077,767 98,443,316 51,526,215 
Return at 11% 46,725,353 5,688, 681 24,094255 | 5,385,704 18, 708, 554 10, 28,765 5,666, 7H 
Federal Income Tax Allowance 45,000 5,479 23,205 5,187 18,018 10,429 5, kT 

Total Return and Tax $46,770,353 $5,694,160 $24,117,463 $5,390,891 $18,726,572 $20,039,194 $ 5,672, 26 


Interest Calculated 
Total Consolidated Net Assets 1954 $799, 360,230 
9, 892, 308 
less: 
““Tnterest Expense on Bonds Converted to Stock 6,149,232 
Total 


Interest Expense Allowance = 00468259 per dollar of Consolidated Net Assets 
Total Consolidated Net Assets 


Interest Expense 235,071 981,147 | 215,914 765,233 431,125 230, 397 


Description 
Total Direct, Indirect, & Exploration Expenses 


Lesas 

hue 
Depreciation 
Depletion of Producing Leaseholds 
Depletion of Intangible Development Costs 
Expired & Surrendered Leases 
Net Profits Disbursecents 
Profit or Loss on Sale of Capital Assets 

Total Deductions 


Cash Requiremente-Operating Expenses 
1/8 of Above (45 Days) 
Materials and Supplies 
Prepaymente- 
Total 


$236,798,952 $ 7,602,124 


10,548 ,016 
10,523,753 
3,123,528 
29,246,443 
9,741,051 
575,638 


(225,535) 


—_— 


Phillips Petroleum Company 
Working Capital 
Yoar 1954 


O11 & Gas Production Depertmery 


Total Leases 


46,525,871 


67,715,289 $ 22,189,418 2 46,525, ' 


$67,725, 28: 


6,771,522 
3,615,092 
2,916,489 
12, 984, $55 


1,949,778 
391,562 
389,459 

1,435,644 


8,207,948 
6,663,500 
2,734,059 
17,920,799 


1,436,426 
2,048,409 

717,870 
4,826,244 


575,658 
125,555, 


25,189 
157,267 


550,449 
11,732 


CRUE 


Exploration 
end 
Devel nt 


7 
% 47,474,039 


83,107 
$01,248 


9,741,051 


10, 4 


Gathering System 
& Gasolize 
Paoilities 


£22,780, 080 


252,652 
3,487,744 


3,759,595 
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Residue 
Systen 


$1,227,450 


169,699 


225,234 


2 83,176 ,068 ¢ 5,455,674 $ 32,848,820 $ 22,272,947 2 20,576,088 $ 56,848,655 29,040,685 21,002,196 


$ 10,397,009 $ 
7,772,482 


1,760,992 


429,459 $ 4,106,110 $ 1,634,106 2 2,572,004 


963,664 4,022,208 885,172 3,157,056 


121,015 1,379,614 431,707 947,907 


% 4,606,079 


1,767,390 


$ 1,150,036 


944,646 


238,703 23,660 
$19,929,483 $ 1,514,158 9,507,952 $ 2,850,985 $ 6,656, 947 $_ 6,375,469 $_2,3:5, 055 L3 220,609 
SS ee 


$ 125,275 


Exhibit Lo. 25 
Allocated-Zet Lovestuant 
axhitit So. 203 
Alloceted-Direct Axzpeme 


73,674 


Direct 


$ 4,756,580 


2,845,534 
160 
13,296,274 


Phillips Petroleum Company 
Summary of Cost of Production 


$ 2,743,943 


1,487,555 
4,316 
8,548,229 


13,090,967 


16,079,875 
2h 628 104 


Direct and Allocated 
Year 1954 


$ 7,500,523 
4,333,089 
10,010,891 
22, 644,503 


13,090,967 


16,079,875 
32h, 


es 


Direct Allocated Total 

$ 16,968,954 $ 34,515,033 $ 52,483,987 
4,220,464 Ts TT9 9340 12,,999,80% 
5,390,891 14,409,842 19,800,732 
26,580,309 56,704,214 83,264,523 


31,930,089 31,930,089 
1,290.22! 7 


39,220,314 39,220,314 


PHILLIPS PEROLEUM COMPANY 


Allocaticn of Joint Products Including Cycling on 
The Basis of Relative Cost 
Year 1954 


Relative Cost Method 
© Product tion 
Volume ‘Amount. | Gas. 
2) 3) Th) Tis) 
Pe ees $25,968, 954 | $37,258,976 $34,515,033 $2, 743, 943, 
2 2» TH, 
? LES oe 9,266,895 7 TT9,3K0— 1 ABT, 955 
oom OL Leases 23,056, 309 4,220,464 3 18,726,572. 
Baturel Gas Department 226, 681,178 2,845, 534 ‘i $65,252,443 


RETURN & TAX ALLOWANCE: 


ry 13,056, 309 $5,390,891 
Natural Gas Department 226,681,178 5,694,160 


Cost of Joint Product Production 


Volume Unit Cost 


30,261,670  $21.299674663 $39,330, 325 $34,515,033 
149,009,734 — -02098356838 _ 3,126,756 07364520 _2, 743,943 


+ 32320927 
2012553022 


30,261,670 
149,009, 734 


: g6 | $ 2,808, 56 
$2062 2,8779402 


aise 


Total Liquids 
Total Gas & 
Liquids 


(a) Btu Ratio From Phillips Petroleum Co.,- Exhibit No. 310 


(B) lanes of Overriding Royalty, Natural Gas Department, 
rriding Royalty, Natural Gas Department, Exhibit No. 316 $ «(447,818 
phe rues Paice Per Mcf, Natural Gas Department, Exhibit No. 359 8.375¢ 
Overriding Royalty of $7,818 = 8.375¢ Per Mcf = 59347,080 Mof 
(C) Adjusteent For, San Jaan Sale to Pacific Northwest Pipeline Company 
Estimated Volumes of San Juan Sale 1.395 Billion Cubic Feet 
20 Years 


Volume Assigned San Juan Sale 
1.395 Billion Cubic Feet = 20 Years = 69,750,000 Mcf Per Annum 


Source of Volumes: 
Exhibit Noe 368, Schedule 27 


ge Set a '° 
Develops ire 2 nae erates 


$ 3,449,811 
Be 53366 


aaa 
& 
et 
Xow 
eZ 
£e 
36.23 
22 


Description 


Phillips Petroleum Company ‘ 
Drilling tool income (7308.36) 
Clean out & miscellaneous tool income 217,046, agony 


tool expense 
Clean out & miscellaneous tool expense 
Undeveloped lease rentals 
Taxes - exploration 

tion 


Retirements - exploration 
Coat of retirements - expl 


Dry holes - exploration and developmental 1,678,820 4,521,943 
Dry holes - contribut‘ ons - = 
and surrendered leases 234,721 2h, 751 


3, 7H9 475 8,801,529 


Total Phillips Petroleum ae 28,0: sian 
Phillips Chemical Company 


Dry hole contributions 5,000 


West Edmond O11 Company 


Undeveloped lease rentals 
Dry holes - contribution 
Expired and surrendered leases 


Phillips Offshore Oil Company 


Undeveloped lease rentals 6 ese 2 ye 
Total Exploration Expense 28,109,927 _| (A) 5,852,173] (B) 13,511,939) 47,L7h,039 


(A) Exhibit No. 282, Page 8, Column (e), Lines 1h, 15, 16 and 19. 


(B) Land and geological expense from Exhibit No. 282, Page 12. 
Undeveloped lease rentals, developmental dry holes, expired and surrendered leases from TR 10,138. 


Gas Purchases and Calendar fer 1954 Purchased 
Content Cost ear Total 195k Volumes Adjusted 


Statement 
_Volume_ in MCP Volume in MCP in MCF 


Volume in MCF Prices 
co1(5) = Col() 
3,009,457 
| 


eee a 


in Which Phillips Om 4n Interest 31,377,132 1,538,662 32,915,793 
403,243,299 | Nea TD, | 07,964,230 | SOL 243,199 


107, 98.210 


Total 


Phillips Petroleum Co. Appendix 9 
Gas Balance and Allocation Percentages Dooket No. G-1148, et al 
Year, 1954 


Distribution of Production Extraction Losses, 


Leass Field Sa’ Total | Raw Gas Returned to 


Leases, sto. 


ey 


Deesort, Xon-Jurisdictional Jurisdictional Gas Gathered Sales 
G) 3) tay TS) 
Gae Produced 

Dry Ges 

Casinghead Gas 

Condensate Cas 

Total 375,690, 912 32,370,014 59, 256 279,16}, 642 
Per Cent 100.0000 8.3500 17.3438 74.3062 


Gas Purchased 
Outside Leases 
Outside Interest in 
Phillips Leasess 


Dry Gas 
Condensate & Casinghead 


Gas 
Total 407, 984, 210 407, 964, 210 
Total Produced & 


Purchased ‘783, 675, 122 65, 159, 256 687, 145, 652 18, 845, 896 76, O17, 914 592, 282, 042 166, 262, $45 426, 019, 697 491, 178, 955 
rn ey 
Per Cent 


200.0000 28.0718 71.9285 
Btu Per Mot 1s2 1161 1063 

Total Btu (Thousands) 790, 904,876 21,691,626 139,617,439 629,595,612 

Per Cent 100.0000 2.7426 17.6529 79.6045 


i 
Phillipe Petroleum Company Appendix 10 
Jurisdictional Cost of Service Dooket Ho. G-1146, et al- 
Year 1954 


Distribution of Production & Exploration Costs 
vei Leess Total 


Tield Slee Gathering Raw One Balance liquide Cont of Bales 
Description ard ediotiona! feriediotiona: Sprtene | Sales Col. (6)=Col.(7 Extracted System Sales Fou-Juriedicti ami Juriedietional 
Per Cent ' 8.3500 17,5438 14.3062 Col(6)x2.7420% Co4(8)x17.6829% Col(6)-Col(9) 2B .0TISK Tleweems 


COST OF GAS PRODUCTION A EXPLORATION ; 
ea tested 376,690,912 $57,924,378 $ 5166.66 $ 6,577,528 $ 28,180,166 


Porchased Gas 407,984,210 30,520,226 30,520,225 
Total Coet of Produced & Purchased Gas LOS B02 S8S ¢ 86,095,957 


Gathering System & Compressing Facilitios 18,452,322 18,452,322 608 ,O73 17,246,248 
Residue System 1,674,725 2,676,725 
$ 88,371,649 $78,827,438 $2,110,606 $13,211,619 


Gs 2 1210,605) 


eS 


Juriedictional Sales From Systems (Colum (12) 
Juriedictionel Sales From Leases (Colum (5) 
Regulatory Commission Expense 

Total Jurisdictional Cost of Service 


COST PER M.C.Fe 


955 548 06: RA 178 963 M.C.Fe 


2/ See page 9 


UNITED STATES OF AMERICA 
gis PEDERAL POWER CoMmssron 


Umi, Souien Sagas w AUP 
Distr BehoveuObiins BSfoners: Jerome K. Kuykendall, Chairman; Frederick Stueck 
and arthur Kline, 


Syrepl d Miirait” STATEMENT OF GENERAL POLICY NO. 61-1 
SEOTEMENT OF GENERAL POLICY NO. 61-1 


Aewblishment of Price Standards to be Applied In Determining 
The Acceptability of Initial Price Proposals and Increased 
Rate Filings by Independent Producers of Natural Gas 


(Issued September 28, 1940) 


This statement estab. indent producers 
of natural gas is issued our experience 
gained after six years of evs under the 
Natural Ges Act. Price schedules 

ngs by producers 
These standards will 
O interested parties in determi whether 
Proposed initial rates should be certificated without a price condition and 
whether proposed rate changes should be accepted or suspended. 


Since the Supreme Court's 1954 decision in Phillips Petroleum ¢ 

v. Wisconsin, 347 U.s. 67h, holding that under the Tatura Gas Act the 
jurisdiction over the interstate transportation and interstate 

sale for regale of natural gas by independent Producers, and that such pro- 

ducers are "natural-gas companies" under the Act, the Commission's regue 

latory task has increased enormously in size and difficulty.) In contrast 

to the regulation of less than 200 pipeline companies prior to the Philli Ss 

case, under this decision Commission regulation extends to several thousand 

independent producers of naturel gas. Although this Producer segment of 

the natural gas industry differs from the pipeline transmission portion in 

fundamental particulars, its multiplicity of sales and services are now 

required to be covered by many thousands of rate and certificate filings 

under the Act, 


This ever-growing volume of additional rate and certificate filings 
has placed an increasing burden not only on this Commission and other 
regulatory commissions 


enacted, that 
Commission's 
harging 
by the regulation of producers of In our opin, 
standards established by this statement will aid in effecti 


stratively feasible bes 
affected by Commission regulation. 
rates as opposed to establishing rates 
filing made by producers are set forth 
Phillips Petroleum Co-, 


Some further explanation is required of certain aspects of these area 
rate levels. ‘The geographical areas which we have used are convenient and 
not necessarily in complete accord with geographical 
the establishment of pricing 
we will change or 
alter these ar quities as 
may appear to exist because of our use 


In arriving at the pric 
& to this statement, 
available to us. Such consi 
decided and pending cases, existing 
trends in production, price trends in the 
trends in exploration and development, 
Of necessity, we have not set forth 
made to take into account every 
of every contrac + the actual price, such 
conditions of delivery, e of such 
and 


it clear that these present price standards 
term is generally understood in each areé and, 
for the Louisiana prices, are qnclusive of all taxes. - 


Two price Initiel prices in new 
rontracts are, and in onomic factors, must be 
pigher than For this reason, we 
have found it advisable to adopt two schedules one pertaining to 
initial prices in new contracts and one pertal 
existing comtrects. It is anticipated 
will be reduced and eventually eliminat 
about revisions in the prices in the various areas. 


It will be noted that we have omitted listing 
for sales from Southern Louisiana and Mississippi. 
Level for these aress is currently the subject of 
Supreme Court decisions. Atlentic Refining Co. V- 
350 U.S. 378; Public Service Commission Vv. F.P.C., 


«%% 


Docket Nos. G-11024, et al., and G-13143, et al., respectively. Clearly. 
in light of these eases, it would not be proper at this time|for us to 
establish an initial rate level for these areas prior to a final determina- 
tion of thepe cages. | 


These price levels, as announced by Appendix 4A attached to this state- 
ment, are for the prupose of guidance and initial action by the Commission 
and their use will not deprive any party of substantive rights or fix the 
ultimate justness and reasonableness of any rate level. /s with the areas, 
the prices will be edjusted from time to time as such facts ag may come 
before us compel such adjustments. For the present, and in the absence of 
compelling evidence calling for other action by us, proposed initial sales 
of natural gas by independent producers which include rates cious than 
those indicated in the appendix attached to this statement shall be denied 
a certificate or certificated only upon the ccrditicn that lower rates be 
filed, and all rate changes filed under existing contracts which call for 
a rate exceeding the indicated price level in the attached appendix to this 
statement shall te suspended. 


| 

Where a proposed price exceeds the indicated rate level and is therefore 
conditioned or suspended we will, in determining whether the higher price is 
justified, not necessarily consider only the financial requirements of the 
individual producer proposing the price but will consider all of the above 
elements relevant to the industry generally in the area concerned. Similar 
evidence will also be required from purchasers or their customers who object 
to any of the price levels or any specific price. Our determination will bs 
in the nature of setting a price for the gas itself from any source questiored 
and not necessarily a price applicable solely to the party proposing some 
other price. In this connection we urge that all parties who |have any 
interest in changing an area price join in such a proceeding leading to a 
determination of a proper revision, if any, in an area price or in the 
geographical area itself. As there will undoubtedly be numerdus parties 
with an interest in such a proceeding full use should be made jof pre- 
hearing procedures to reduce the factual issues and consolidate factual 
presentations to eliminate repetition and duplication of evidence. 
Because of the impossibility of giving detailed instructions for every 
proceeding, the precise course of each hearing and the admissibility and 
relevant weight of each type of evidence must be determined ag hearings 
proceed and we expect to issue additional policy statements from time to 
time clarifying various aspects of these procedures and principles. The 
new area rate determinations resulting from such proceedings will represent 
final determinations of just rates for the areas involved as of the date 
of the decision and for prior periods. 


By the Commissions 


Joseph H. Gutride, 
Secretary. 


; APPENDIX A 


(To Statement of 
AREA PRICE LEVELS FOR NATURAL GAS General Policy 
SALES BY INDEPENDENT PRODUCERS No. 61-1) 
(ALL RATES AT 14.65 PSIA) 


INITIAL SERVICE INCREASED 


District No. 
District No. 
District No. 
District No. 
District No. 
District No. 
District No. 
District No. 
District Ho. 
District No. 
District No. 


Louisiana 
Southern 


Northern 


Mississippi 


Oklahoma. 


i 

2 

3 

4 

> 

6 
T-b 
T-c 
8 

9 
10 


RATES /MCF 


Ke 
w 


SEBREGE BBE 
LLSLRLLILVEZ 


e 


e 


not determined 
16.6¢ (17.0¢ @ 15.025 
psia) 


not determined 


ee 
16.8¢ 


16.0¢ 


16.0¢ 
12.7¢ (13. 
psia. 


@ 15.025 


14.6¢ (15.0¢ @ 15.025 
psia. 


15.0¢ 


13.7¢ (14.0¢ at 
15.025 psia) 

13.7¢ (14.0¢ at 
15.025 psia) 


13.7¢ (14.0¢ at 
15.025 psia) 


11.0¢ 


12.7¢ (13.0¢ at 
15.025 psia) 


12.7¢ (13.0¢ at 
15.025 psia) 


12.7¢ (13.0¢ at 
15.025 psia) 


26.8¢ (28.0¢ @ 15.325 psia) 23.9¢ (25.0¢ at 


15-325 psia) 


IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Public Service Cammission of the 
State of New York, 
Petitioner, 


) 
( 
Va | No. 15461 
Federal Power Commission, 


Respondent, 
Before: Prettyman, Chief Judge, 


in Chambers, 
ORDER WITH RESPECT TO BRIEFS, 


JOINT APPENDIX, AND RELATED PROCEDURES 


Upon consideration of the motion filed by the parties, the Court 
orders as follows: 

&. Petitioner, Public Service Commission of New York, shall print, 
serve, and file the joint appendix. 

b. Dates for filing briefs, followed by printed joint appendix, 
and for tentative designations and final agreement on the portions of 
record to berprinted in the joint appendix ere fixed as follows: 


April 18, 1960 = Petitioners! brief or briefs to be 
served and filed 


April 25, 1960 - Tentative designations by petitioners 
to be served on all other parties 


May 30, 1960 - Respondents! brief or briefs to be filed 
and tentative additional designations by 
F.P.C. to be served on all other parties 


June 6, 1960 - Tentative additional designations by all 
other respondents, to be served on all 
other parties 


June 20, 1960 - Petitioners’ reply brief or briefs to be 
filed and served and petitioners’! final 
designations to be served on all other 
parties 


June 27, 1960 - Final informal agreement to be reached on 
the portions of the record to be printed 
in the Joint Appendix 


July 11, 1960 - Printed Joint Appendix to be filed and 
served. 


c. Any intervenor objecting to the F.P,C. order or orders is 
| 


deemed a petitioner and any intervenor aligned with the Federal Power 
Commission is : deeméd a respondent for purposes of this) order. 
ad. This order is without prejudice to the filing or disposition 
of any motion to dismiss whieh has been or may be filed in this case. 
e. Any party may join with any other party or parties in filing 
@ single brief in this case, 
f. In the briefs citations shall be made to the record as certi- 
fied to this Court (e.g., "R. 000") instead of to the pages of the 
printed joint appendix; and the joint appendix shall be printed in 
accordance with the Rules of this Court except as follows: 
The page uumbers of the record as certified to this Court 
to be printed in bold-faced type in the center of the page, in- 
terrupting the text type at the precise points where|each new 
certified record page begins; 
Running heads to be printed in bold-faced type at the 
outer top corner of each page of the joint appendix to indicate 
the first and last record pages, any part of which appears on 
the respective left and right page of each facing pair of joint 
appendix pages; 
The usual numerical pagination of the joint appendix to be 
printed in modern (i.e., light-faced) type in the center of each 
joint appendix page, either at the bottom or the top, AlL 
omissions from the record as certified shall be indicated by 
asterisks. Where portions of testimony ere printed, \the names 
of the witness and examining counsel shall be printed at the 
head. Where any part of an exhibit or other document is printed, 
its number or letter, and description, as shown in the certifica- 


tion of the record, shall be printed at the head. All portions 


of the record shall be pitinted in the sequence in which they 
are paginated in the certification of the record. 
&- Counsel for all parties shill severally and jointly endeavor 


to keep the size of the joint appendix to the minimum. Only such por- 


tions of the certified record shall be designated and printed in the 
Joint appendix as have been cited in briefing and are necessary for 
the Court to read in order to resolve controverted issues. The final 
informal agreement on designations is to permit (1) minor adjustments 
and corrections not affecting the substance of the tentative designa- 
tions; (2) withdrawals of parts of previous designations as consented 
to by all other parties; (3) supplementary designations to fairly 
provide the context for, or correct prejudicial omissions in, final 
designations by a petitioner where no written citation other than 
those already appearing in the briefs is substantially needed to lead 
the Court thereto, or where counsel making the supplemental citation 
state in writing their intention to supply the Court with citation 
thereto in their oral argument, and such supplemental designations 
otherwise satisfy the first two sentences of this paragraph. <All desig- 
nations shall be made by line and page of the beginning and ending of 
each portion. 

he Petitioners. shall pay for the printing of the joint appendix 
(including all of the incremental cost of all portions, by whomever 
designated, of the additional 40 copies hereinafter referred to) 
dividing the net unreimbursed cost thereof among themselves as they 
Shall agree. Reimbursement shall be made by parties other than the 
Federal Power Commission, respectively, for the pro rata costs of 
printing (except such 40 copies) the portions such parties designate 
which have not previously been designated by petitionex or the Federal 
Power Commission. If two or more parties supporting the order or 


orders under review make duplicating designations of portions not pre- 
viously designated, they may allocate the reimbursement of the cost of 
such portions among themselves as they may agree. 

i. Six copies of each brieP, Joint appendix, or any printed motion 
or other printed pleading, and three copies of évery other motion, 
designation, or pleading shall be served on every party} also 40 extra 
copies of the Joint appendix shall be printed and made aveileble at the 
incremental cost of printing such additional copies for any subsequent 
proceedings in the Supreme Court in these matters. 
= 


file Sreqqninent to this order which amendment will desl < 


a 
questions to bepresented for decision, If the partieg-tfree on a 


statement of the quest: they will so say. they aré unable to 
agree on such a statement the ito: ay state the questions as he 
sees them and the respondent in-Tts tilings 3 it sees them.) Such state- 
ments of the questions, ey ‘be as then are stated in the respective 


briefs, or Ma revision of such statements prepared in the light 


Ste 
riefs. When the emendment thus required hes been fied, it 


, 


Wirkky—if—epproved~by- thewtourty--becomes parted betas. cOPder dvinisisinisictnmees i 


k. Pre-argument conferences and related procedures gre dispensed 


with. 
1. In the event of any disagreement arising herefrom the Court 

may, upon motion, resolve the same in accordance with the \eeanmne hereof, 

the applicable rules of the Court not in conflict herewith, and princi- 


ples of law and equity. 


Dated; January 13 1960 


UNITEP STATES COURT OF APPEALS United g, 
THE ‘stes Court of ppears 


FOR 
TISTRICT OF COLUMBIA CIRCUIT —— Distrist of curv 
ereuls 


LED FEB 2 7 i969 
Public Service €ommissien ; 
of the State of New York, Sryh d) Mingp 
Petitioner, 
v. No. 15,461 
Federal Power Commission, 


Respondent. 


STATEMENT OF QUESTION 
ON BEHALF OF CERTAIN INTERVENORS 


In accordance with the order of this Court dated 
Jamuary 13, 1960, the Intervenors listed below propose the 
following statement of the question for decision in this 
matter: 
Did the Commission abuse its discretion 
in refusing to impose a price condition in the 
certificates of public convenience and necessity 


issued to the producer-applicants? 


Dated as of February 26, 1960. 
Respectfully submitted, 
Gallagher, Connor & Boland 


821 15th Street, N. W. 
Washington 5, D. C. 


By Thomas F. Ryan, cr. 
Thomas F. Ryan, Jr. 


Attorneys for Texas Gas 
Exploration Company 


Cahill, Gordon, Reindel & Ohl May, Shannon & Morley 
1000 Vermont Avenue, N. W. 1700 K Street, N. W. 
Washington 5, D. C, Washington 6,| D. Cc. 


By ene F. Sikorovs By Robert ze May 
Eugene F. Sikorovs Rober - May 
| 
Attorneys for J. Ray McDermott Attorneys for Callery 
& Co., Ine. Properties, Inc. 


William J. Merrill John A. 
Joe A. Thompson BY. 

P.O. Box 2180 303 Murphy Building 
Houston 1, Texas El Dorado, Arkansas 


Wilmer & Broun Wilmer & Bro 
Transportation Building Transportation Building 
Washington 6, D. Cc. Washington 6,)D. C. 


By John H. Pickering By John H.| Pickering 


John H. Pickering John H.| Pickering 


Attorneys for Humble Oil & Attorneys for) Ocean’ Driiling 
Refining Company & Exploraticn| Company (Op- 


erator) et al. 
| 


Jack T. Conn Robert J. Stanton 
Kerr, Conn & Davis Robert T. James 
1400 Republic Building P.O. Box 2040 


Oklahoma City 2, Oklahoma Tulsa, Oklahoma 


William Amory Underhill May, Shannon & Morley 
1625 K Street, N. W. 1700 K Street, N. W. 
Washington 6, D. C. Washington 6,|D. fore 


By Wm. Amory Underhill By Robert|E. Ma 
William Amory Underhill Robert] E. May 

Attorneys for Kerr-McGee Oil Attorneys for! Amerada 

Industries, Ine. Petroleum Corporation 


Robert W. Henderson 

Thomas G. Crouch 

700 Mercantile Bank Building 
Dallas 1, Texas 


May, Shannon & Morley 
1700 K Street, N. W. 
Washington 6, D. C. 


By__Robert E. May 

obert E. May 
Attorneys for Caroline Hunt 
Sands & Loyd B. Sands 


Neal Powers, Jr. 

Butler, Binion, Rice & Cook 
P.O. Box 1181 

Houston, Texas 


Wilmer & Broun 
Transportation Building 
Washington 6, D. C. 


By John H. Pickering 
Jo. H. Pickering 


Attorneys for Beck O11 


Company, et al. 


Rayburn L. Foster 

Wm. J. Zeman 

H. K. Hudson 

Kenneth Heady 

James G. Williams 
Phillips Building 
Bartlesville, Oklahoma 


Charles E. McGee 
1145 19th Street, N. W. 
Washington, D. C. 


By Charles E. McGee 
es BE. McGee 


Attorneys for Phillips 
Petroleum Company 


Ross Madole 

William S. Richardson 
P.O. Box 900 

Dallas 21, Texas 


McClure & McClure 
1710 H Street, N. W. 
Washington 6, D. C. 


By _W. P. McClure 
pe am P. McClure 


Attorneys for Socony Mobil 011 
Company, Inc. (successor by 
merger to Magnolia Petroleum 
Company ) 


George D. Horning, Jr. 
Patrick G. Sullivan 
Hogan & Hartson 

810 Colorado Building 
Washington, D. C. 


B Geo. D. Horning, Jr. 
George D. Horning, Jr. 

Attorneys for Union Oil 

Company of California 


Clyde E. Willbern 
P.O. Box 1404 
Houston 1, Texas 


Wilmer & Broun 
Transportation Building 
Washington 6, D. Cc. 


By John H. Picker: 

John H. Pickers 
Attorneys for Tidewater O11 
Company 


Bruce R. Merrill 
P.O. Box 2197 
Houston 1, Texas 


Wilmer & Broun 
Transportation Building 
Washington 6, D. C. 


By John H. Feckering 

John H. Pickering 
Attorneys for Continental 
Oil Company 


John F. Jones 

Joe P. Hammond 

511 South Boston Avenue 
Tulsa 3, Oklahoma 


Dow, Lohnes and Albertson 
Munsey Building 
Washington 4, D. C. 


By William J. Grove 
William J. Grove 


Attorneys for Pan American 
Petroleum Corporation 


J. Evans Attwell 
William B. Arnold 
Vinson, Elkins, Weems & 
Searls 

Esperson Building 
Houston, Texas 


Wilmer & Broun 
Transportation Building 
Washington 6, D. C. 


By__ John H. Pickeri 
gonn H. Pickering 

Attorneys for Bel O11 

Corporation 


Justin R. Wolf 
1625 K Street, N. W. 
Washington 6, D. C. 


Justin R. Wolf 
ustin R. Wo 


Attorney for The California 
Company 
Wye 


| 

Oliver L. Stone 
Joseph C. Spalding 
50 West 50th Street 
New York 20, N. Y. 

| 
Wilmer & Broun 
Transportation Building 
Washington 6, D. C. 


| 
By John i Pickering 
° . Pickering 


Attorneys for Shell 041 
Company 


J. Evans Attwell 

William B. Arnold 

Vinson, Elkins, Weems & Searls 
Esperson Building 

Houston, Texas 


Wilmer & Broun 
Transportation Building 
Washington 6, D. C. 


By John H. Pickering 
° - Pickering 


Attorneys for Kilroy Properties, 
Ine. 


William B. 
Vinson, Elk 
Searls 
Esperson Building 
Houston, Texas 


rnold 
Weems & 


Jd. Evans = frnol 


ns, 


Wilmer & Broun 
Transportation Building 
Washington 6, D. C. 


By John H. Pickeri 
John x Pickering 
| 
Attorneys for Richardson & 
Bass (Louisiana Account) 


Spencer W. Reeder 
806 City Building 
1612 K Street, N. W. 
Washington 6, D. C. 


Spencer W. Reeder 
pence . Reeder 


Attorney for Mississippi River 
Fuel Corporation 


ee 


UNITED STATES COURT OF APPEALS 
YOR THE 
DISTRICT OF COLUMBIA CIRCUIT 


Public Service Commission 
of the State of New York, 


Petitioner, 
ve | Wo. 15,462 
Federal Power Commission, 


Respondent. 
CERTIFICATE OF SERVICE 


I, John H. Pickering, a member of the bar of this 
Court, and attorney of record for Shell O21 Company, one of 
the movants herein, hereby certify that I have served this 
26th day of February, 1960, the STATEMENT (OF QUESTION ON 
BEHALF OF CERTAIN INTERVENORS as follows: | 

(a) Upon Petitioner by mailing a copy of said 
Statement to it, addressed as follows: 


(b) Upon Respondent by mailing & copy of said 
Statement addressed as follows: 


Washington 25, D. Cc. 
(e¢) Upon all other parties who have been admitted 
to participate in the proceedings before the Respondent, by 


John A. Verguson, Jr. 
Tennessee Ges Transmission Company 
Y. 0. Box 2511 

Houston 1, Texas 


Armour T. Beckstrend 
Tennessee Company 


Gas Transmission 
1001 - 1625 Rye Street, N. Ww. 
Washington 


Martin, 

7°05 Union Planters National Bank 
Building 

Memphis, Termessee 


Trust Building 
Pittsburgh 19, Yermnsylvania 


New York 17, New York 


C. William Cooper 
30 Rockefeller Plaza 
New York 20, New York 


IOHN..W. PICKERING 


RESPONDENT'S MOTION FOR LEAVE TO SUBMIT 
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ON PETITION TO REVIEW AN ORDER OF THE FEDERAL POWER 
COMMISSION 


RESPONDENT'S MOTION FOR LEAVE TO SUBMIT MEMORANDUM 


The respondent Federal Power Commission moves for leave 
to submit the following memorandum with respect to the 
bearing on the issues presented herein, of the statement 
of policy and amendment thereof, recently issued by the - 
Commission. 

Respectfully submitted. 

JoHN C. Mason, 
General Counsel, 
Howarp E. WaHRENBROCK, 
Solicitor, 
For respondent. 
Federal Power Commission, 
Washington 26, D.C. 
Novemser 1, 1960. 
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MEMORANDUM 


We are asking leave to submit this short memorandum in 
order to discuss the bearing on the issues in this proceeding of 
the respondent Commission’s Statement of General Policy No. 
61-1 issued September 28, 1960 (together with erratum notice 
issued September 30) and The First Amendment to Statement 
of General Policy No. 61-1 issued October 25, 1960, 

These statements, as we read them, corroborate our argu- 
ment that Commission certification of these producer sales 
without any initial price condition reflected a Commission 
policy to “hold the line” on initial prices that fully conforms 
to the Supreme Court’s Catco decision? We showed that such 
‘4ine” had been fixed at the then currently existing price level, 
absent a persuasive showing in a particular case fully justifying 
a higher price. 

Our argument is that as of the date of the order complained 
of (August 10, 1959), such a Commission policy for new south 
Louisiana sales was revealed by the course of ad hoc Commis- 
sion decisions reached in the light of the then currently pre- 
vailing market prices. Such prevailing prices are evidenced 
by the contracts which had previously come before the Com- 
mission in proceedings in which it had issued certificates. 
That actual price, we contend, was the factually significant 
economic fact, irrespective of any legal contingencies which 
petitioner might hope would affect some (but could not affect 
all) of the certificates which had been issued in south 
Louisiana. 

The Commission has now itself expressly announced such 
a policy, without awaiting the case-by-case pricking out of 
“the line”, for most of the pricing areas of the country. As we 
read the Commission’s statements, the “policy” announced is 
substantially the same as can be gleaned from a sufficiently 
representative series of ad hoc deeisions on certificate appli- 


2We have heretofore sought promptly to bring to the Court’s attention 
each of the documents referred to by our transmittals of September 29, 
October 1, and October 26, respectively. For convenience they are all re 
produced as appendices to this memorandum, infra, pp. 4, 9, and 9. 

* Atlantic Refining Co. v. P.8.C. of New York, 360 U.S. 378. 
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cations in each area; has the same practical (and limited) 
effect, in the light it throws on probable future decisions, as 
such a series of administrative agency decisions would have; 
and leaves the same latitude for future decisions.* 

The Commission’s last action announces the same price* 
as we argue from previous Commission decisions on certificate 
applications already constituted “the line” in that area. As 
the Commission said in its last amendatory statement, this can 
not properly be construed as a pre-judgment of applications 
yet to be disposed of on records made pursuant to judicial re- 
mands. The Commission’s original statement of September 
28 sought to avoid a possible misunderstanding of the effect 
of its action on those cases by not announcing an initial price 
line in the Southern Louisiana-Mississippi area. In its defer- 
ence to the courts the Commission may possibly have leaned 
over backwards. If so, the October 25 amendment, announcing 
a price line for that area, too, has now eliminated any possible 
misunderstanding of the effect of its statements of its policy 
upon our argument in this case. 

Respectfully submitted. 

JoHn C. Mason, 
General Counsel. 
Howarp E. WAHRENBROCK, 
Solicitor. 
Novemser 1, 1960. 
WasHINGTON 25, D.C. 


* Pottsville Broadcasting Co., 309 U.S, 184, 145-146; Virginian Ry. Co, v. 
United States, 272 U.S. 658, 665-666 ; State Airlines, Inc. v. C.A.B., 8 AppDC 
8374, 382, 174 F. 2d 510, 518, reversed on other grounds, 338 U.S. 572; 
Kentucky Broadcasting Corp. v. F.C.C., 84 AppDC 383, 385, 174 F. 2d 38, 
40; Churchill Tabernacle v. F.0.0., 81 AppDC 411, 413, 160 F. 2d 244, 246. 

“The price announced for south Louisiana is 21.5¢ per Mcf, exclusive of 
state tax reimbursement, at 15.025 psia. Infra, p.10. That the 21.5¢ price 
is exclusive of reimbursement of taxes in Southern Louisiana is clear from 
the first statement of policy which explains that the prices “in each area 
* © © except for the Louisiana prices, are inclusive of all taxes” [Emphasis 
supplied]. Infra, p. 6. 
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Unirep States oF AMERICA 
FeperaL PowER CoMMISSION 


Before Commissioners: Jerome K. Kuykendall, Chairman; 
Frederick Stueck and Arthur Kline. 


STATEMENT OF GENERAL POLICY NO. 61-1 


Establishment of price standards to be applied in determining 
the acceptability of initial price proposals and increased rate 
filings by independent producers of natural gas 


(Issued September 28, 1960) 


This statement establishing rate standards for independent 
producers of natural gas is issued on our own motion and is 
based on our experience gained after six years of regulation of 
independent producers under the Natural Gas Act. By this 
statement and the appended area price schedules we will set 
standards for initial and increased rate filings by producers for 
the sale of natural gas into interstate commerce. These stand- 
ards will serve as a guide to us and to interested parties in 
determining whether proposed initial rates should be certifi- 
cated without a price condition and whether proposed rate 
changes should be accepted or suspended. 

Since the Supreme Court’s 1954 decision in Phillips Petro- 
leum Company v. Wisconsin, 347 U.S. 674, holding that under 
the Natural Gas Act the Commission has jurisdiction over the 
interstate transportation and interstate sale for resale of natu- 
ral gas by independent producers, and that such producers are 
“natural-gas companies” under the Act, the Commission’s 
regulatory task has increased enormously in size and difficulty. 
In contrast to the regulation of less than 200 pipeline com- 
panies prior to the Phillips case, under this decision Commis- 
sion regulation extends to several thousand independent 

(4) 
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producers of natural gas. Although this producer segment of 
the natural gas industry differs from the pipeline transmission 
portion in fundamental particulars, its multiplicity of sales 
and services are now required to be covered by many thou- 
sands of rate and certificate filings under the Act. 

This ever-growing volume of additional rate and certificate 
filings has placed an increasing burden not only on this Com- 
mission and other regulatory commissions, but on all those— 
consumers, producers, pipeline companies, and distributing 
companies as well—whose interests we must consider in ad- 
ministering the Act. It is essential, particularly in the interest 
of the consumer for whose protection the statute was enacted, 
that means be found for making the most effective use possible 
of the Commission’s limited facilities in discharging the new 
and additional duties called for by the regulation of producers 
of natural gas. In our opinion, the price standards established 
by this statement will aid in effectively applying the provisions 
of the Act to independent producers on a simple, clear and 
administratively feasible basis, and in a manner fair to all 
whose interests are affected by Commission regulation. Our 
many reasons for establishing these maximum acceptable rates 
as opposed to establishing rates based on a full cost-rate base 
hearing for every rate filing made by producers are set forth 
at considerable length in our opinion No. 338, Phillips Petro- 
leum Co., Docket No. G-1148, et al., pp. 5 thru 12, issued on 
this date. 

Some further explanation is required of certain aspects of 
these area rate levels. The geographical areas which we have 
used are convenient and wellknown. They are not necessarily 
in complete accord with geographical and economic factors 
which may be relevant to the establishment of pricing areas. 
As experience and changing factors may indicate, we will 
change or alter these areas from time to time in order to elimi- 
nate such inequities as may appear to exist because of our use 
of geographical boundaries. 

In arriving at the price levels for the various areas set forth 
in the appendix to this statement, we have considered all of 
the relevant facts available to us. Such consideration included 
cost information from all decided and pending cases, existing 
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‘and historical price structures, volumes of production, trends 
in production, price trends in the various areas over a number 
of years, trends in exploration and development, trends m 
demands, and the available markets for the gas. Of necessity, 
we have not set forth the adjustments to these prices which 
must be made to take into account every possible provision of 
every contract which may affect the actual price, such as Btu 
adjustments, conditions of delivery, etc. The relevance of 
such adjustments to the basic contract price and the appro- 
priate established price standard must be considered as each 
filing is made. As it becomes apparent that certain adjust- 
ments have general applicability in a specific area, the area 
price standard will be revised and set forth in greater detail 
with regard to the exact sale conditions to which the rate 
applies. We should, however, make it clear that these present 
price standards apply to pipeline quality gas as that term is 
generally understood in each area and, except for the Louisiana 
prices, are inclusive of all taxes. 

Two price standards are set for each area. Initial prices 
in new contracts are, and in many cases by virtue of economic 
factors, must be higher than the prices contained in old con- 
tracts. For this reason, we have found it advisable to adopt 
two schedules of prices, one pertaining to initial prices in new 
contracts and one pertaining to escalated prices in existing con- 
tracts. It is anticipated that these differences in price levels 
will be reduced and eventually eliminated as subsequent ex- 
perience brings about revisions in the prices in the various 
areas. 

It will be noted that we have omitted listing an initial price 
level for sales from Southern Louisiana and Mississippi. The 
proper initial price level for these areas is currently the subject 
of two hearings pursuant to Supreme Court decisions. Atlan- 
tic Refining Co. v. Public Service Commission, 360 U.S. 378; 
Public Service Commission v. F.P.C., 361 U.S. 195, F.P.C. 
Docket Nos. G-11024, et al., and G-13148, et al., respectively. 
Clearly, in light of these cases, it would not be proper at this 
time for us to establish an initial rate level for these areas prior 
to a final determination of these cases. 

These price levels, as announced by Appendix A attached to 
this statement, are for the prupose of guidance and initial 
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action by the Commission and their use will not deprive any 
party of substantive rights or fix the ultimate justness and 
reasonableness of any rate level. As with the areas, the prices 
will be adjusted from time to time as such facts as may come 
before us compel such adjustments. For the present, and in 
the absence of compelling evidence calling for other action by 
us, proposed initial sales of natural gas by independent pro- 
ducers which include rates higher than those indicated in the 
appendix attached to this statement shall be denied a certificate 
or certificated only upon the condition that lower rates be filed, 
and all rate changes filed under existing contracts which call 
for a rate exceeding the indicated price level in the attached 
appendix to this statement shall be suspended. 

Where a proposed price exceeds the indicated rate level and 
is therefore conditioned or suspended we will, in determining 
whether the higher price is justified, not necessarily consider 
only the financial requirements of the individual producer pro- 
posing the price but will consider all of the above elements 
relevant to the industry generally in the area concerned. Sim- 
ilar evidence will also be required from purchasers or their 
customers who object to any of the price levels or any specific 
price. Our determination will be in the nature of setting a 
price for the gas itself from any source questioned and not 
necessarily a price applicable solely to the party proposing 
some other price. In this connection we urge that all parties 
who have any interest in changing an area price join in such 
& proceeding leading to a determination of a proper revision, 
if any, in an area price or in the geographical area itself. As 
there will undoubtedly be numerous parties with an interest 
in such a proceeding full use should be made of pre-hearing 
procedures to reduce the factual issues and consolidate factual 
presentations to eliminate repetition and duplication of evi- 
dence. Because of the impossibility of giving detailed in- 
structions for every proceeding, the precise course of each 
hearing and the admissibility and relevant weight of each type 
of evidence must be determined as hearings proceed and we 
expect to issue additional policy statements from time to time 
clarifying various aspects of these procedures and principles. 
The new area rate determinations resulting from such proceed- 
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‘ings will represent final determinations of just rates for the 
,areas involved as of the date of the decision and for prior 
periods. 
By the Commission. 
[sean] 


Aprenprx A 


JoserH H. GuTrive, 


Secretary. 


(To Statement of General Policy No. 61-1) 


Area price levels for natural gas sales by independent producers 


[All rates at 14.65 psia] 

Area Initial service rates|Mef 
Texas: 

District No. 

District No. 

District No. 

District No. 

District No. 

District No. 

District, No. 

District No. 

District No. 

District No. 

District No. 
Louisiana: 

Southern 


16.6 cents (17 cents 
at 15.025 psia). 
Mississippi, Not determined 
Oklahoma: 
Panhandle area. 


New Mexico: 
Permian Basin 
San Juan Basin.... 12.7 cents (13 cents 
at 15.025 psia). 
14.6 cents (15 cents 


at 15.025 psia). 


Colorado 
“Wyoming. 


West Virginia 26.8 cents (28 cents 


at 15.325 peia). 


Increased rates/Mcf 


13.7 cents (14 cents at 
15.025 psia). 

13.7 cents (14 cents at 
15.025 psia). 

13.7 cents (14 cents at 
15.025 psia). 


11 cents. 
11 cents. 
11 cents. 
11 cents. 


11 cents. 

12.7 cents (13 cents at 
15.025 psia). 

12.7 cents (13 cents at 
15.025 psia). 

12.7 cents (13 cents at 
15.025 psia). 

23.9 cents (25 cents at 
15.325 psia). 
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Unrrep Srates or AMERICA 
FeprraL Powrer CoMMISsION 


Errata Notice 
(September 30, 1960) 
STATEMENT OF GENERAL POLICY NO. 61-1 
(Issued September 28, 1960) 


Page 3, line 3, [*] delete “establish” and insert “announce” 
Page 3, line 6, [?] change “prupose” to “purpose” 


Josera H. Gurripe, 
Secretary. 


Unrrep States or AMERICA 
FeperaL Power ComMIssIon 


Before Commissioners: Jerome K. Kuykendall, Chairman; 
Frederick Stueck and Arthur Kline. 


FIRST AMENDMENT TO STATEMENT OF GENERAL POLICY NO. 61-1 
(Issued October 25, 1960) 


In our Statement of General Policy No. 61-1, issued Sep- 
tember 28, 1960, we did not announce a price level for initial 
sales from Southern Louisiana and Mississippi for the reason 
therein given. Subsequent to the issuance of our statement, 
we have found that the great number of proposed sales from 
this area involved in certificate proceedings renders it impera- 
tive that a price level be announced. The large amounts of 
gas vitally needed from this area for widespread interstate 
markets cannot be given consideration and certification con- 
sistent with the sales from other areas under our new policy 
unless all parties including our staff, producers and purchasers 
are aware of exactly what initial price level we feel is presently 
appropriate. 


? Page 6, line 36, infra. 
* Page 6, line 39, infra. 
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We will, therefore, by this announcement amend the ap- 
pendix to our Statement of General Policy, 61-1, to include 
& price level of 20.96 cents per Mcf at 14.65 psia (21.5 cents 
per Mef at 15.025 psia) for initial sales from Southern Louisi- 
ana and Mississippi. This level represents our judgment as 
to a proper price at this time, based upon current conditions 
and a full and careful consideration of all of the factors set 
forth in our original statement. It is intended to operate for 
sales not previously considered by us in connection with per- 
manent certification. Previously certificated sales from this 
area, at the same or other price levels, were the result of our 
judgment of the situations at the time those cases came before 
us. The present announcement, of course, is neither a repudi- 
ation of our previous decisions nor a prejudgment of the cases 
presently being reconsidered separately by us upon remand 
from the Supreme Court. 

By the Commission. Chairman Kuykendall dissenting. 

[sEav] JoserpH H. Gurripz, 

Secretary. 
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Petitioner, 
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FEDERAL POWER COMMISSION, 
Respondent, 


TEXAS GAS EXPLORATION COMPANY, et al., 
intervenor-Respondents. 


ON PETITION TO REVIEW AN ORDER OF THE 
FEDERAL POWER COMMISSION. 


THOMAS F. RYAN, Jz., Esquire 
821—15th Street, N. W. 
Washington 5, D. C, 
Attorney for Texas Gas Exploration 
Corporation 
RICHARD P, LOFTUS, Esquire 
EUGENE F. SIKOROVSKY, Esquire 
CAHILL, GORDON, REINDEL & OHL 
1000 Vermont Avenue, N. W. 
Washington 5, D. C. 
Attorneys for J. Ray McDermott & 
Co., Ine, 


Of Counsel: 

WILLIAM G, LOVE, Esquire 
Houston Club Building 
Houston, Texas 


-United States Cori of Anne 


For tic 
District of Coiumiia Circuit 


iLED MAY 31 1960 


ROBERT E. MAY, Esquire 
MAY, SHANNON & MORLEY 
1700 K Street, N. W. 
Washington 6, D. C. 
Attorney for Callery Properties, Inc. 
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Of Counsel: 

JOHN A, O'CONNOR, Esquire 
H. Y. ROWE, Esquire 

303 Murphy Building 

El Dorado, Arkansas 


Of Counsel: 

WILLIAM H. HOLLOWAY, Esquire 
P. O. Box 2180 

Houston 1, Texas 


Of Counsel: 

ROBERT J. STANTON, Esquire 
ROBERT T. JAMES, Esquire 
Amerada Petroleum Corporation 
P. O. Box 2040 

Tulsa, Oklahoma 


Of Counsel: 

JACK T. CONN, Esquire 
KERR, CONN & DAVIS 
1400 Republic Building 
Oklahoma City 2, Oklahoma 


Of Counsel: 

ROBERT W. HENDERSON, Esquire 
700 Mercantile Bank Bldg. 

Dallas 1, Texas 


Of Counsel: 

ROSS MADOLE, Esquire 

WILLIAM S. RICHARDSON, Esquire 
P. O. Box 900 

Dallas 21, Texas 


Of Counsel: 

NEAL POWERS, Jr., Esquire 
BUTLER, BINION, RICE & COOK 
P. O. Box 1181 

Houston, Texas 


Of Counsel: 

RAYBURN L, FOSTER, Esquire 
WM. J. ZEMAN, Esquire 

H. K. HUDSON, Esquire 
KENNETH HEADY, Esquire 
JAMES G. WILLIAMS, Jr., Esquire 
Phillips Petroleum Company 
Bartlesville, Oklahoma 


JOHN H, PICKERING, Esquire 
616; Transportation Building 
815-—17th Street, N. W. 
Washington 6, D. C, 

Attorney for Ocean Drilling & 


Exploration Co. 
JOHN H. PICKERING, Esquire 


616| Transportation Building 

815-17th Street, N. W. 

Washington 6, D. C. 
Attorney for Humble Oil & 
Refining Co. 

ROBERT E. MAY, Esquire 

MAY, SHANNON & MORLEY 

1700 K Street, N. W. 

Washington 6, D. C. 
Attorney for Amerada Petroleum 
Corp. 

WILLIAM AMORY UNDERHILL, 
Esquire 

1625 K Street, N. W. 

Washington 6, D. C, 
Attorney for Kerr-McGee Oil Indus- 
tries, Inc, 


ROBERT E, MAY, Esquire 

MAY, SHANNON & MORLEY 

od Street, N. W. 

Washington 6, D. C, 

Attorney for Caroline Hunt Sands and 
Loyd B. Sands 


WILLIAM P. McCLURE, Esquire 

1710 H Street, N. W. 

Washington 6, D. C. 
Attorney for Socony Mobil Oil Com- 
pany, Ine. 

JOHN H. PICKERING, Esquire 

616 [Transportation Building 

815--17th Street, N. W. 

Washington 6, D. Cc. 
Attorney for Beck Oil Company, et al. 


CHARLES E. McGEE, Esquire 
1145--19th Street, N. W. 
Washington 6, D, C. 

shoes for Phillips Petroleum Com- 


GEORGE D. HORNING, Jnz., Esquire 
JOHN J. CURTIN, Jz., Esquire 
HOGAN & HARTSON 
800 Colorado Building 
Washington 5, D. C. 

Attorneys for Union Oil Company of 

California 
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Of Counsel: 

ROBERT O. KOCH, Esquire 
CLYDE E, WILLBERN, Esquire 
P. O. Box 1404 

Houston 1, Texas 


Of Counsel: 

LLOYD F, THANHOUSER, Esquire 
BRUCE R. MERRILL, Esquire 
ROBERT C. HAWLEY, Esquire 

P. O. Box 2197 

Houston, Texag 


Of Counsel: 

OLIVER L. STONE, Esquire 
JOSEPH C, SPALDING, Esquire 
3950 R. C. A. Building 

50 West 50th Street 

New York 20, New York 


Of Counsel: 

J. P. HAMMOND, Esquire 
P. O. Box 591 

Tulsa 2, Oklahoma 


Of Counsel: 

LUCIUS M. LAMAR, Esquire 
WOOLLEN H. WALSHE, Esquire 
800 The California Co. Building 
New Orleans 12, Louisiana 


Of Counsel: 

J. EVANS ATTWELL, Esquire 

W. B. ARNOLD, Esquire 

W. R. SMITH, Esquire 

VINSON, ELKINS, WEEMS & 
SEARLS 

Esperson Building 

Houston 2, Texas 


Of Counsel: 

J. EVANS ATTWELL, Esquire 

W. B. ARNOLD, Esquire 

VINSON, ELKINS, WEEMS & 
SEARLS 

Esperson Building 

Houston 2, Texas 


Of Counsel: 

J. EVANS ATTWELL, Esquire 

W. B. ARNOLD, Esquire 

VINSON, ELKINS, WEEMS & 
SEARLS 

Esperson Building 

Houston 2, Texas 

Of Counsel: 

CLEON L, BURT, Esquire 

407 North 8th Street 

St. Louis 1, Missouri 


JOHN H. PICKERING, Esquire 
616) Transportation Building 
815—17th Street, N. W. 
Washington 6, D. C. 
Attorney for Tidewater Oil Company 


JOHN H, PICKERING, Esquire 
616| Transportation Building 
815—17th Street, N. W. 
Washington 6, D. C, 
Attorney for Continental Oil Company 


JOHN H. PICKERING, Esquire 
616| Transportation Building 
815-—17th Street, N. W. 
Washington 6, D. C. 

Attorney for Shell Oil Company 

| 

WILLIAM J. GROVE, Esquire 
CARROLL L. GILLIAM, Esquire 
DOW, LOHNES & ALBERTSON 
600 |Munsey Building 
Washington 4, D. C. 

Attorneys for Pan American Petroleum 

Corporation 
JUSTIN R. WOLF, Esquire 
CHARLES A. CASE, Jr., Esquire 
1625 K Street, N. W. 
Washington 6, D. C. 

Attorneys for The California Company 
THOMAS FLETCHER, Esquire 
1105 Esperson Building 
Houston 2, Texas 

Attorney for Kilroy Properties, Inc., 

etal. 
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THOMAS FLETCHER, Esquire 
1105) Esperson Building 
Houston 2, Texas 

Attorney for Bel Oil Corporation 


THOMAS FLETCHER, Esquire 
1105| Esperson Building 
Houston 2, Texas 
Attorney for Richardson & Bass 
(Uouisiana Account), Operator 


W. RUSSELL GORMAN, Esquire 
4410:-13th Place, N. E. 
Washington 17, D.C. 
Attorney for Mississippi River 
Fuel Corporation 


Statement of Question Presented. 


In the opinion of producer-intervenors the question is: 
did the’Commission abuse its discretion in refusing to 
impose a price condition in the certificates of public con- 
venience and necessity issued to the producer-applicants? 


INDEX. 


_ 


1. The contract negotiations and the con- 
tracts 


2. Need for the gas by Hope and its eus- 
tomers 


. The proposed prices ; their comparability 
with other prices in the area; and the 
absence of adverse impact on Hope and its 
customers 


ARGUMENT: 


I. The Commission did not abuse its discretion in 
issuing certificates to the producers without 
price conditions in view of its adequate find- 
ings supported by substantial evidence that 
the producers’ sales at the proposed prices 
were in the public convenience and necessity 


- The CATCO decision was properly inter- 
preted and given full credence by the Commis- 
sion; the Commission found that producer- 
applicants had satisfied all requirements of 
CATCO and its findings are fully supported by 
the record; CATCO did not invalidate the 
CATCO prices nor does it fix a precise level or 
line to which all future prices must adhere 


- The Transco-Seaboard remand has no adverse 
effect on the Commission’s order in this case... 
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IV. The Commission was fully empowered to take 
official notice of the general inflationary trends 
in the cost of exploring for and producing 
natural gas, and to draw upon its knowledge 
that deep drilling in the almost inaccessible 
offshore and bayou areas is more expensive 
than drilling on dry land. 


ConcLusion 
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Counter-statement of the Case. 


(a) The Applications for Certificates. 


The twenty-one producers! joining in this brief filed 
separate applications with the Commission, each seeking a 
certificate of public convenience and necessity under §7(c) 
of the Natural Gas Act [56 Stat. 83; 15 U.S. C. §717£ (¢)] 
to sell to Hope Natural Gas Company natural gas produced 
in southern and offshore Louisiana. These sales, together 
with a small amount of gas which Hope will produce for 
itself, would enable the delivery to Hope’s customers of 
approximately 100,000,000 cubic feet of gas per day. 

Hope, Texas Gas, and Texas Eastern filed separate 
applications for certificates, each seeking authority to 
undertake its respective role in getting the gas from the 
producing fields to Hope’s customers in the northeast. 

The Commission consolidated all of the applications 
for hearing. The hearing began on June 10, 1959 and con- 
cluded on June 25, 1959. The New York Public Service 
Commission, petitioner here, participated in the hearing 
as an intervenor. None of Hope’s customers intervened 
in opposition. 


1The producers, together with Hope Natural Gas Company, Texas 
Gas Transmission Corporation and Texas Eastern Transmission Cor- 
poration, were permitted to intervene in this review proceeding subject 
to the filing of a single consolidated brief. By order issued herein on 
March 4, 1960, the producers were allowed to file a joint brief in support 
of the Commission’s order, and Hope, Texas Gas and Texas Eastern 
were allowed to file a joint brief in support of the order. Mississippi 
River Fuel Corporation was not specifically named in the Court’s order 
of March 4, 1960, but that company was permitted to intervene on 
the side of respondent by order of January 22, 1960, and joins in this 
producer-intervenor brief. This brief, therefore, is in behalf of all of 
the producers who were applicants for certificates before the Commis- 
sion, namely: Texas Gas Exploration Corporation, J. Ray McDermott & 
Co., Inc., Callery Properties, Inc., Ocean Drilling & ree ag Company, 
Humble Oil & Refining Company, Amerada Petroleum Corporation, 
Kerr-McGee Oil Industries, Inc., Caroline Hunt Sands and Loyd B. 
Sands, Socony Mobil Oil Company, Inc. (successor by merger to Magnolia 
Petroleum Company), Beck Oil Company, et al., Phillips Petroleum 
Company, Union Oil Company of California, Tidewater Oil Company, 
Continental Oil Company, Shell Oil Company, Pan American Petroleum 
Corporation, The California Company, Kilroy Properties, Inc., et al., Bel 
Oil Corporation, Richardson & Bass (Louisiana Account) Operator, and 
Mississippi River Fuel Corporation. These parties will be referred to 
sometimes as “producer-respondents” or “producer-applicants”, 


(b) The Evidence, 


1. The contract negotiations and the contracts. 


Each of the producer-applicants presented its contract 
of sale, together with evidence that there was no corporate 
affiliation between it and Hope, the purchaser, and that the 
negotiations leading to the execution of the contract were 
at arm’s length. Each established that it was able and 
willing to perform its contract and to conform to the pro- 
visions of the Gas Act and the regulations of the Com- 
mission. 

Most of the contracts provide for initial prices of 21.5¢ 
per Mef plus 2.05¢ per Mcf tax reimbursement. Four con- 
tracts are at initial prices of 21¢ per Mef plus 2.05¢ tax 
reimbursement. Most of the contracts are for terms of 
twenty years (a few for twenty-one), and each calls for 
periodic increases of 1¢ per Mcf each four years. Some 
of the contracts (covering about 26% of the proved reserve) 
authorize price redeterminations after twelve years; the 
remainder authorize redeterminations after eight years. 
There are no favored nation clauses in any of the contracts. 
In total the contracts commit to Hope gas produced from 
proved reserves in the order of 600 billion cubic feet from 
which about 100,000,000 cubic feet per day will be delivered 
to Hope’s customers. 

The initial base prices of 21¢ and 21.5¢ per Mef 
represent the lowest prices at which Hope could purchase 
gas in southern and offshore Louisiana (R. 1169). Mr. J. J. 
Schmidt, Hope’s Vice President in charge of gas procure- 
ment who negotiated the contracts during the period June 
to December, 1958, testified that these prices are less than 
initial prices in many other recently-executed contracts in 
the areas and less than the prices then currently (1958) 
being offered for gas in those areas (R. 1169). 

When Mr. Schmidt consummated the instant contracts 
for Hope, he had been in the territory for about two and 
a half years and knew that prices then being paid for new 
gas ranged from 17¢ to 25¢ per Mef. Some of the sellers 
here were already selling gas at 21.5¢ and some at 22¢ per 
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Mef. Mr. Schmidt offered J. Ray McDermott & Co., Inc. 
(operator of the largest block of gas eventually contracted 
for) 21.5¢ per Mcf. He testified that this price was not 
accepted by McDermott or the other producers until after 
many meetings and extended negotiations (R. 1232-1233). 

There appears to be no dispute about the foregoing 
facts. 


2. Need for the gas by Hope and its customers. 


Hope and its customers have a critical need for this gas 
(R. 1171-1172). The Consolidated Natural Gas System, of 
which Hope is a member and the principal gas supplier 
through its own production and purchases from others, 
serves over 1,000,000 customers in Ohio, Pennsylvania and 
West Virginia. The System also supplies gas at wholesale 
to non-affiliated companies serving over 300 communities 
in New York, Pennsylvania and West Virginia (R. 1178). 
The System will require additional supplies of gas of 
approximately 37.3 billion cubic feet in 1960; 57.6 billion 
eubic feet in 1961; and 70.6 billion cubic feet in 1962 (Exh. 
No. 13, R. 3220).? 

Petitioner appears to admit Hope’s need of the gas.* 


3. The proposed prices; their comparability with other 
prices in the area; and the absence of adverse impact on 
Hope and its customers. 


Commission Staff Counsel participated in the hearing 
and presented one witness (Hodge) who sponsored an 
exhibit reflecting some prices paid for gas in southern 
Louisiana (Exh. 32, R. 3409-3417). This exhibit shows 
that as of May 1959 prices equal to and in excess of those 
involved here were being paid under permanently certifi- 


2 Further details and estimates of the System’s gas requirements are 
shown at R. 1184-1186, 1189, 1546, 1571 and in Exh. 18, R. 3258-3261, 
8269-3271. 


8 Petitioner’s petition for rehearing and reconsideration of Opinion 
No. 327 is reproduced as Exh. B to its Petition for Review herein. 
Petitioner there states (B-8): “Of course Hope ‘needs’ the gas—i.e., 
needs it to permit of its sale of larger quantities to satisfy the Con- 
ee ey System’s legitimate desire to distribute more gas to more 
people.’ 
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cated sales for gas produced in the same area as the 
instant gas (Exh. 32, R. 3412). The exhibit is limited to 
the years 1957-1959 and covers six parishes in south 
Louisiana (R. 1653, Exh. 32, R. 3411-3412). The witness 
testified that because the prices in this case do not exceed 
‘‘the highest certificated base price [i.e., excluding tax] on 
file for South Louisiana ... [ie.] 22 cents per Mcf’’, he 
did not see fit to prepare a detailed analysis for all of 
south Louisiana (R. 1643-1644).* 

In April 1958 the Commission permanently certificated 
sales to Southern Natural Gas Co. (19 F. P. C. 558) of south 
Louisiana gas at initial prices of 21.5¢ per Mef, plus 2.05¢ 
per Mcf tax reimbursement, under contracts which call for 
fixed increases of 2¢ per Mcf each four years, whereas the 
eontracts involved here call for similar increases of only 
1¢ per Mcf (R. 1170-1171, Exh. 32, R. 3412).> Some of the 
wells from which the gas is being delivered to Southern 
Natural are in the same field (Bayou Pigeon) as some of 
the gas involved here, and at the date of hearing such wells 
were actually draining gas from under leases involved here 
(R. 498-499). The prices in the sales to Southern Natural 
are final in that they are not under challenge on appeal 
(Exh. 32, R. 3412, 1664-1667). 

Witness Hodge testified that the prices here of 21.5¢ per 
Mef plus tax reimbursement were ‘‘in line’’ (R. 1667) with 
prices paid under permanently certificated sales in the 
same area (R. 1664-1667). He also stated that (R. 1645) 

4In addition, Hope’s witness Schmidt cited three more instances 
where certificates had been issued authorizing sales in southern and 


offshore Louisiana at initial prices (excluding tax reimbursement) as 
high or higher than those involved here, namely (R. 1170): 


Docket No. G-13082, et al. [19 F. P.C. 558] 
Southern Natural Gas Company________ 21.5 


Docket No. G-13143, et al. [Opinion No. 315, 20 
F. P. C. 264] 
Transcontinental Gas Pipe Line Corporation 22.0¢ 
Docket No. G-15394, et al. [Opinion No. $21, 21 
F.P.C. 704] 
Trunkline Gas Company______E—s 22 


5 As to some of the producer-applicants here, Southern Natural had 
offered to buy their gas at the 21.5¢ initial price, prior to the offer by 
Hope (R. 499, 500). 
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‘*Including the sales to Trunkline Gas Company,*. . . there 
are 17 recent sales in the area shown in the exhibit that 
have prices equal to or above the proposed price of 21% 
cents per Mef.’’ The staff witness testified that he was 
not making any recommendation with respect to any price 
condition in these proceedings (R. 1648, 1650). Further- 
more, the instant prices are in line with or below prices in 
existing intrastate sales in the area (see, for example, R. 
409). 

As to the lack of impact of these sales on Hope and its 
customers, these are Hope’s first purchases of gas in 
Louisiana (R. 1663-1664), and Hope will not construct nor 
require new facilities in connection with this project (R. 
1551, 1566). All of the gas will be delivered in Hope’s 
behalf at existing delivery points to its existing customers 
under Hope’s currently filed rate schedules applicable to 
those customers (R. 1548-1549). And, the total cost to 
Hope of the instant gas at the points where the gas will be 
delivered to its customers is about 3¢ to 5¢ per Mef less 
than Hope’s currently filed rate schedule to those customers. 
The total cost to Hope at the delivery points where the 
instant gas will be delivered to its customers is 44.825¢ per 
Mef; whereas, Hope’s currently effective rates to those 
same customers are (R. 1549): 


The East Ohio Gas Co. 50.63¢ per Mef® 
The Peoples Natural Gas Co 48.19¢ 9 
New York State Natural Gas 

COMP of astasck ccthcseceneciccnacans 
The River Gas Co 


6In Trunkline the Commission certificated sales in southern and 
offshore Louisiana at initial prices of 22¢ per Mecf, excluding tax reim- 
bursement (21 F.P.C. 704). The New York Commission, petitioner 
here, sought review in this Court in Trunkline (Publie Service Comm. v. 
F.P.C. nN. 15365, CADC). By order in No. 15365 dated April 28, 1960 
this Court dismissed the petition for review on jurisdictional grounds. 


7In view of a condition which the Commission attached to the certifi- 
cate issued to Texas Gas (R. 4739) the total cost of the instant gas 
to Hope is 44.825¢ per Mcf instead of 45.325¢ per Mcf as reflected in 
Item EE by reference, R. 4332-4835. 


8 This includes a rate increase filed by Hope shortly before the 
hearing. But even before the increase Hope’s rate to East Ohio was 
49.25¢ per Mcf (R. 1549), or almost 4¢ per Mcf more than the cost of 
the instant gas at the same delivery point. 
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With respect to impact on Hope’s customers, Mr. 
Francis Wright, an officer of East Ohio Gas Co. (Hope’s 
largest customer), testified on cross-examination as follows 
(RB. 1588-1589) : 


“Q. Mr. Wright, do you have any knowledge as 
to whether or not Hope Natural proposes to or will be 
required to increase its rate to your company [Hast 
Ohio] as a result of its proposal in this proceeding? 
A. No, I don’t, but offhand I can’t see how when 
Hope is charging East Ohio 50.63 cents and in the 
future considering the gas in this case, with an addi- 
tional 100 million a day or 36 billion cubic feet 
annually rolled into Hope’s sales at something like 
a cost of 45 cents, that seems to me almost axiomatic 
that the only result could be a lower rate from Hope 
to East Ohio. 

“‘Q. Then in your opinion the answer to the 
question would be that you cannot foresee how they 
[Hope] could increase their rate to you as a result of 
their acquiring the gas involved in this proceeding, 
is that correct? A. Yes.’’ 


Mr. Lloyd A. Scott, Manager of Rates for Hope, testi- 
fied on cross-examination as follows (R. 1637): 


“<Q. With respect to all applications involved in 
this proceeding, that is, the pipeline applications and 
the independent producer applications, will the pro- 
posed transportation service and the proposed pro- 
ducer sales require an increase in the rates by Hope 
Natural to its affiliates? A. No, it will not. 

“*Q. And do I correctly understand you to testify 
that in your considered judgment the granting of all 
of the applications in this consolidated proceeding 
will not have an adverse financial impact upon the 
customers of Hope Natural Gas Company? A. That 
is correct.’’ 


With respect to the cost to Hope of other field purchases 
by it, Mr. Scott of Hope testified (R. 1560) : 


“‘During the year 1958 the average cost of gas 
purchased by Hope in the Appalachian area was 
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24.05° cents per Mcf, at various pressure bases at 
which we purchase’ gas in West Virginia and 
Virginia.’’ 


The foregoing testimony is undisputed, and petitioner 
conceded in its petition for rehearing that there were many 
previously issued permanent certificates ‘‘in the 23¢ price 
range’’ in southern Louisiana.”° 


Statute Involved. 


Pertinent provisions of the Natural Gas Act [§7(c), 
§7(e) and §19(b)] are set out in the appendix hereto. 


Summary of Argument. 


A. On the basis of an exhaustive record and after the 
matter was fully argued to it orally and in briefs the 
Commission—with scrupulous regard to CatcoW—sifted 
and evaluated the evidence and found ‘‘the producer appli- 
cants have sustained their burden of showing that the 
prices are required by the public convenience and necessity, 
and that there is no adequate basis or reason for denying 
or conditioning the producer certificates herein sought’’ 
(R. 4735) ; and ‘‘To deny these supplies to Hope would be 
a disservice to all of the consumers dependent upon it for 
their gas’’ (R. 4736). 

Subsidiary to its ultimate finding that the producers’ 
applications at the proposed prices ‘‘are required by the 
public convenience and necessity’? (R. 4738) the Commis- 
sion specifically found: 

1. Nothing to signal the existence of a situation 
which would indicate that the issuance of permanent 
certificates is not in the public interest (R. 4736) ; 

2. The proposed prices are not out of line with 
prices currently being charged in Louisiana (R. 4736) ; 


9This, of course, is %¢ per Mcf higher than the highest price, 
including tax reimbursement, ich Hope will pay the producers for 
the gas involved here. 

10 Petition for Review, B-4. 

11 Atlantic Refining Com: an gd v. Public Service Commission of the 
State of New York, 360 U. S. 878 (1959). 
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the prices will set no new plateaus in Louisiana, either 
offshore or in the onshore fields (R. 4733); and the 
prices are the same or lower than numerous other cer- 
tificated sales in the area (R. 4735) ; 


3. These are Hope’s first purchases in this area 
and no favored nation clauses will be triggered, either 
to Hope or to other purchasers (R. 4733) ; and there 
will be no triggering at all (R. 4736) ; 


4. The proposed prices will have no adverse effect 
on any other purchasers in southern Louisiana 
(BR. 4733) ; 


5. There will be no increase in Hope’s existing 
rates to its customers as a result of certification at 
these prices (R. 4736) ; 


6. Hope and its customers have a real need for 
this gas (R. 4733-4734) ; 


7. The contracts do not contain favored nation 
clauses; they have fixed purchase prices for at least 
eight years; and they call for price increases of only 
1¢ per Mef each four years whereas other contracts 
heretofore approved in the same area call for increases 


of 2¢ per Mef each four years (R. 4733). 


All of these findings are supported by substantial evi- 
dence and thus fully sustain the ultimate findings that 
unconditioned certificates are in the public convenience 
and necessity. In these circumstances the Commission 
could not have reasonably acted otherwise, and hence there 
was no abuse of discretion in not imposing price conditions. 

It is difficult to understand how it can realistically be 
urged that these sales at the proposed prices are not in 
the public convenience and necessity where, as here: (1) 
the evidence establishes (R. 1171-1172, 3230), the Com- 
mission found (R. 4736), and petitioner concedes (Pet. 
for Rev., B-9), that to deny certificates would be a dis- 
service to all the consumers dependent on Hope for gas; 
(2) Hope’s current rates will not, and indeed cannot, be 
increased as a result of the attachment of these substantial 
supplies (R. 1588-1589, 1673) ; and (3) the producers’ prices 
will not have any disturbing or increasing effect on existing 
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or future prices in the field (R. 506, 508, 509, 1170, 1664- 
1667, 3412, 4733-4736). Thus, unless the Commission’s 
considered and factually supported judgment in matters 
pertaining to the attachment of price conditions is to be 
held for naught, and price conditions are to be imposed 
at random and for the mere sake of their imposition, it is 
respectfully submitted that the Commission’s order may 
not properly be set aside. 


B. The Catco decision did not condemn the prices 
involved in that case, nor did it fix a precise level of initial 
prices above which the Commission could not issue uncondi- 
tional certificates. Catco admonished the Commission to 
scrutinize initial prices together with all factors affecting 
the public convenience and necessity, and it set forth certain 
guides to govern the Commission’s disposition of certificate 
applications. The Commission gave full credence here to 
that decision, adhered to its guides, and found that this 
record supports the issuance of unconditioned certificates. 

The Commission’s order clearly shows that close atten- 
tion was given to Catco (R. 4734-4735). That the Commis- 
sion was alert to its responsibility under Catco is indicated 
by its contrasting action in price conditioning producers’ 
certificates in its order in another certificate proceed- 
ing issued on the same day as its order here. Simul- 
taneously with the issuance of the instant order the Com- 
mission issued its order in Transwestern Pipeline Co., et al., 
22, F.P.C. 391. On the basis of Catco, price conditions were 
there attached to a number of certificates issued to pro- 
ducers. Petitioner refers to several orders issued on 
August 10, 1959 in which the Commission issued certificates 
without price conditions (Br. p. 23, fn. 23), but petitioner 
fails to mention the simultaneously issued Transwestern 
order in which price conditions were imposed. This simul- 
taneous but different action on different records—each 
examined in the light of Catco—demonstrates the close 
attention which the Commission gave to the records in the 
cases then under consideration by it. Such action fully 
dissipates the cloud of inattention to Catco with which peti- 
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tioner attempts to enshrond the Commission’s action in 
this case. 

C. Developments in Transco-Seaboard™ have no bear- 
ing on this case. In that proceeding the Commission’s order 
was issued before Catco. Here the Commission’s order 
was issued after Catco and after the Commission had ana- 
lyzed the record in the light of that decision. In Transco- 
Seaboard the Supreme Court’s order merely recognized 
that initially it was for the Commission, not the court, to 
examine the facts and pass on the propriety of issuing 
unconditional certificates in the light of Catco. 


ARGUMENT. 
I. 


The commission did not abuse its discretion in 
issuing certificates to the producers without price con- 
ditions in view of its adequate findings supported by 
substantial evidence that the producers’ sales at the 
proposed prices were in the public convenience and 
necessity.” 


The initial circumstance favoring the Commission’s 
order is its correctness; the second is that the Commission 
made all necessary findings which, in turn, are supported 
by substantial evidence on the record in its entirety. The 
Commission’s action was reasonable. It did not abuse its 
discretion. On the basis of this record, we submit that the 
imposition of price conditions would have been an abuse of 
discretion, would not have comported with the requirement 


12 United Gas Imp. Co. v. F. P. C., 3 Cir., 269 F. 2d 865 (1959) vacated 
in Public Service Comm. V. F. P.C., 361 U.S. 195 (1959). 


13 Petitioner does not urge denial of certificates. In its Petition for 
rehearing (B-2 of Petition for Review herein) petitioner stated: “... We 
raise no objection to the certification of the sales per se. We object only 
to the Commission’s doing so without limiting or conditioning the initial 
price at a level per se no higher than that demonstrated to required: 

yy the public convenience and necessity.” 
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of §7(e) that the condition be ‘‘reasonable’’, and would 
have exceeded the conditioning power as contemplated in 
Catco. 

Section 7(e) leaves to the judgment of the Commission 
whether the requisite criteria have been established for the 
issuance of certificates. That section also invests the Com- 
mission with power to attach ‘‘such reasonable terms and 
conditions as the public convenience and necessity may 
require’’, While the Commission has discretionary power 
on the basis of proper evidence to impose price conditions, 
the exercise or the failure to exercise the power is, of course, 
subject to judicial review on the issue of abuse. 

The power to grant certificates and the power to attach 
conditions are interrelated to the extent that when, as here, 
the Commission finds on the basis of substantial evidence 
that the sales, at the proposed prices, are required by the 
public convenience and necessity, then, of course, the imposi- 
tion of price conditions is precluded. We submit that the 
Commission’s finding that certificates without price condi- 
tions should issue is fully supported by substantial evidence, 


and thus there was no abuse of discretion in not attaching 
conditions. To have attached price conditions would have 
been without evidentiary support. 

In United States v. Pierce Auto Freight Lines, 327 U. 8. 
515 (1945), the Court, in reviewing certification of motor 
carrier service by the Commerce Commission, said (327 
U.S. at 535): 


sc * * [The function of the reviewing court] is 
limited to ascertaining whether there is warrant in 
the law and the facts for what the Commission has 
done. Unless in some specific respect there has been 
prejudicial departure from requirements of the law 
or abuse of the Commission’s discretion, the review- 
ing court is without authority to intervene. * * *? 
Cf. U. S. v. Detroit & Cleveland Nav. Co., 326 U. 8. 
236, 241 (1945). 


In Oklahoma Natural Gas Co. v. F. P. C., 103 U. S. App. 
D. C. 256, 257 F. 2d 634 (1958), cert. granted 358 U. 8. 
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877, cert. dismissed under Rule 60, 358 U. S. 948, this Court, 
in reviewing an order of the Commission issuing certificates 
but refusing to impose price conditions, said (257 F. 2d at 
638) : 


‘An examination of the evidence is necessary to 
determine whether the Commission abused its dis- 
cretion in refusing to impose a price condition on the 
certificates issued to Natural and Producers.”’ 


In speaking of §7(e), the Court observed (257 F. 2d at 
640) : 


“<Tt is obvious that the plain congressional mean- 
ing is to vest the Commission with the discretion to 
attach terms, including rate conditions. It is fitting 
that there should be this discretion and, in the 
absence of an abuse of that discretion, courts should 
not interfere. We find no such abuse here.”’ 


In National Coal Ass’n. v. F. P. C., 89 U. S. App. D. C. 
135, 191 F. 2d 462 (1951), in passing on an order by the 
Commission issuing a certificate under §7(e), this Court 


said (191 F. 2d at 467): 


“These findings [that the applicant had met the 
criteria of §7(e)] satisfy the statutory requirements 
and ‘if supported by substantial evidence, shall be 
conelusive’.”? [citing §19(b) of the Gas Act—15 
U.S. C. A. §717r (b)].%* 


The evidence in this case (see pp. 2-7, supra) estab- 
lishes beyond question that the producer-applicants were 
entitled to certificates without price conditions. The New 
York Commission participated in the hearing and cross- 
examined the producers’ witnesses, but presented no wit- 
nesses of its own. The Commission’s staff participated in 


(1957), 
Louisiana Vv. FPC, 5 Cir., 148 F. 2d 746 (1945). 


13 


the hearing and presented one witness (Hodge) who spon- 
sored the exhibit showing certain prices in Louisiana. This 
witness testified that the instant prices were ‘‘in line’’ 
with other certificated prices in the area (R. 1665-1667). 
His exhibit confirms the accuracy of that view. In comment- 
ing on this exhibit the Commission stated (RB. 4733, fn. 3): 


“Our staff’s Exhibit No. 32 in this case shows 
that as of January 1, 1959 there were 61 interstate 
sales accepted from southern Louisiana at prices 
ranging from 22.0¢ to 22.9¢ per Mef, including tax, 
and 41 at prices between 23.0¢ and 23.9¢, including 
tax. In the specific parishes in which the sales pro- 
posed herein will be made, we have certificated 16 
sales at base prices equal to or higher than Hope 
will pay. @ @ 69715 


Taking into account the evidence in its entirety and the 
fact that there is nothing in the record which fairly detracts 
therefrom or from the Commission’s findings of fact, we 
submit that the substantiality of the evidence in support of 
the findings made by the Commission is beyond doubt. The 
following is, we believe, a fair summary of the facts as 
established in the record: 


1. There is a real and urgent need for this gas by Hope’s 
many customers and the present and prospective consumers 
in turn served by them (R. 1171-1172, 1184-1186, 1189, 1546, 
1571; Exh. 13, R. 3220). 


2. The prices proposed by the producers: 


(a) Are not out of line with going prices (in both 
interstate and intrastate (R. 409) sales) in southern or 
offshore Louisiana, nor will they trigger general price 


145In Opinion No. 325 (South Georgia Natural Gas Co., et al., Docket 
No. G-9892 et al.) issued August 7, 1959, the Commission in certificating 
sales in southern Louisiana at a base price of 21.5¢ per Mcf, exclusive 
of tax, took note of the existence in southern Louisiana of the sale of 
gas reserves “in an intrastate market for an initial price of 24.8 cents 
per Mcf, including tax reimbursement” (p. 12, Opn. 325). Since the 
Maximum tax in Louisiana on severance and gathering of gas is 2.3¢ 
per Mcf (25 LSA-R. S. 47:688), the base price in this non-jurisdictional 
sale was at least 22.5¢ per Mcf. 
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rises in the area. The instant prices are only equal to 
or lower than many other permanently certificated 
prices to other interstate pipelines in the area (R. 506, 
508, 509, 1170, 1664-1667, Exh. 32, R. 3412), and thus will 
not establish a new price plateau. Also, the instant 
prices are less than the price currently (and in recent 
years) being offered for gas in the area (R. 499, 500, 
1160). This situation exists not because of the instant 
contracts, but wholly apart from them. 


(b) Will not trigger any price increase in any other 
contract of Hope because this is Hope’s first purchase 
in Louisiana (R. 1663-1664). 


(c) Will not have an increasing or triggering effect 
on any other purchasers of gas because there are 
already an abundant number of certificated prices in 
the area at or above the level of the instant prices (see 
references at (a) above, also R. 355, 442). 


3. These substantial additional supplies will be laid 
down at existing delivery points in the Appalachian area to 
Hope’s customers at a cost to Hope of between 3¢ and 5¢ 
less than its currently effective rates to those same cus- 
tomers (R. 1548-1549, 1588). 


4. No additional facilities will be required by Hope in 
the consummation of this project (R. 1566). 


5. This entire project, if certificated as proposed, will 
not cause an increase in Hope’s rates and will not have an 
adverse financial impact on Hope’s customers (BR. 1637); 
and this project could not support an increase in Hope’s 
rates even if one were sought (R. 1588). 


6. Not a single customer of Hope has intervened in 
opposition to the producers’ proposed prices.”® 


16 The gas involved here will be delivered initially to affiliates of Hope. 
The Consolidated System, which consists of Hope and its affiliates, 
supplied gas at wholesale (at the end of 1958) to non-affiliated gas 
companies serving 335 communities in New York, Pennsylvania and 
West Virginia (R. 1178). Since Hope will not have to construct any 
additional facilities and since at the delivery point to Hope’s customers 
this gas will cost Hope less than its currently effective rate to those 
customers, it is understandable that none of the ultimate recipients of 
this gas saw fit to oppose the producers’ prices. 
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7. Hope’s prices to the producers will be definitely 
known for at least 8 years, and in some cases 12 years. No 
price redetermination can be had before then (RB. 4733). 


8. The producer contracts do not contain favored nation 
clauses (R. 4733). 


9. The fixed escalation is 1¢ per Mcf each 4 years, 
rather than 2¢ each 4 years as in some other recently 
permanently certificated sales in the same area to another 
Pipeline (BR. 4733). 


10. The acreage committed under the contracts by the 
producer-applicants (nearly 35,000 acres) greatly exceeds 
the acreage presently proven as productive (approximately 
7,000 acres), thus indicating the possibility of much larger 
future supply (R. 1173-1174, 304-305, 319, 322-323), all of 
which will be available to Hope under these contracts, with 
their stable prices. 


Despite the foregoing uncontroverted evidence, peti- 
tioner contends that the Commission’s order is ‘‘not sup- 
ported by substantial evidence in the record, and [is] 
contrary to law.’?7 But in so contending petitioner 
relegates to the background the basis of the order, quite 
obviously manifested therein, and the abundant evidence 
which supports it. The record clearly disproves petitioner’s 
contention of the lack of substantial evidentiary support 
for the Commission’s findings. It affirmatively establishes 
full support for the Commission’s order. Unless, there- 
fore, the order rests on an erroneous legal foundation, we 
submit it should not be overturned. 


17 Petition for Review, p. 6. At p. 7, ibid, petitioner goes so far as to 
assert that the Commission’s approval of these sales was “without any 
evidentiary support therefor whatever”, and (Br. p. 27 that the record 
“ig devoid of evidence .. . to support... unconditional certificates.” 
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Il. 


The CATCO decision was properly interpreted and 
given full credence by the Commission; the Commission 
found that producer-applicants had satisfied all require- 
ments of CATCO and its findings are fully supported 
by the record; CATCO did not invalidate the CATCO 
prices nor does it fix a precise level or line to which 
all future prices must adhere. 


The basic fallacy in petitioner’s position is the assump- 
tions implicit in it that in Catco the Court held invalid the 
21.4¢ price involved there and further that thereafter the 
Commission could not certificate any initial price higher 
than some obscure average of prices which petitioner says 
existed prior to the Commission’s order in Catco (June 24, 
1957). From this fallacious premise petitioner urges that 
here the Commission gave no consideration to Catco, but 
rather ‘‘distorted and undermined”’ it; and also that 
Catco and Transco-Seaboard provide a ‘‘definitive resolu- 
tion of the issue, one which mandates reversal of the 
present unconditional certification.’ 

We submit petitioner’s position is without merit for 
these reasons: 


A. The Commission gave full consideration to and 
properly interpreted Catco. 

The opening sentence in Catco is the best evidence of 
what the Court was testing: 


“This proceeding tests the jurisdiction, as well 
as the discretion, of the Federal Power Commission 
in the certificating of the sale of natural gas... .’’ 
(360 U. S. at 380). (Emphasis added throughout.) 


18 Petition for Review, p. 7. 
19 Br. for Pet., p. 10. 
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The Court’s conclusion on the discretion question is: 


‘Our examination of the record here indicates 
that there was insufficient evidence to support a 
finding of public convenience and necessity pre- 
requisite to the issuance of the permanent certifi- 
cates’. (360 U.S. at 392). 


The judgment on the entire matter is ‘‘an affirmance 
of the judgment [of the Court of Appeals] with instructions 
that the applications be remanded to the Commission for 
further proceedings’’ (360 U.S. at 394). 

Without doubt Catco makes clear that the Commission 
must give ‘‘a most careful scrutiny and responsible reaction 
to initial price proposals”? (360 U. S. at 391). But Catco 
carefully does not make price the sole criterion, saying ‘‘for 
§7(e) requires the Commission to evaluate ail factors bear- 
ing on the public interest”? (360 U. S. at 391). 

Catco did not strike down the prices there involved, nor 
did it preclude their ultimate certification. Its main concern 
was with the insufficiency of the evidence, in that record 
and in that case, to support unconditioned certificates, par- 
ticularly where the Commission had twice found a lack of 
sufficient evidence to support the proposed prices and such 
findings were never vacated nor additional evidence adduced 
to overcome them (360 U. S. at 381). 

The fact that Catco ordered “‘the applications . . . 
remanded for further proceedings’’ and not with instruc- 
tions to deny or condition the certificates, demonstrates, 
along with a reading of the opinion in its entirety, that the 
Court did not hold the prices per se contrary to the public 
convenience and necessity. 

That the Commission in the instant case gave full cred- 
ence to Catco is amply shown by a reading of the order asa 
whole (see, especially, R. 4734). That the Commission was 
acutely aware of its duty with respect to the imposition of 
price conditions in appropriate instances is shown by its 
contemporaneous action in price conditioning the Trans- 


18 


western certificates on the same day it issued its order 
here (supra, p. 9). 


B. The Commission found on the basis of substantial 
evidence that all of Catco’s requirements for the issuance 
of unconditional certificates were satisfied. 

Perhaps the most significant expression in Catco with 
respect to price conditions is this (360 U. 8. at 391): 


‘Where the proposed price is not in keeping with 
the public interest because it is out of line or because 
its approval might result in a triggering of general 
price rises or an increase in the applicant’s existing 
rates by reason of ‘favored nation’ clauses or other- 
wise, the Commission in the exercise of tts discretion 
might attach such conditions as it believes neces- 
sary.’’2 


Without repeating the Commission’s findings, which are 
fully supported by the record (see pp. 7-8, supra), we 
submit that the evidence clearly negates the existence of 
each one of the Catco factors and, further, affirmatively 
establishes that the producers’ sales at the proposed prices 
will not disturb things either at the field delivery end—the 
source of this project—nor at the pipeline delivery end, its 
destination. 


20 Since its order here the Commission, on the basis of Catco, has 
imposed price conditions in producers’ certificates in: Phillips Petroleum 
Co. et al., 22 F.P.C. 694; El Paso Natural Gas Co., et al, 


F. P. C. » Opinion No. 335 issued February 23, 1960; and 
Gulf Oil Corp., et al., (Docket No. G-17973, issued May 9, 1960). And in 
Western Natural Gas Co. (Docket No. G-16099, et al., Feb. 15, 1960) 
the Commission partially denied a producer’s certificate application 
because there was no showing that it would not trigger increases 
in other contracts of the purchaser. 


21 Catco does not in our view require a price condition in every case 
merely by virtue of the fact that any one or all of these status quo disturb- 
ing factors exist. The opinion does not in terms so require and any 
implication to that effect seems clearly negated by the admonition that 
the Commission must consider “all factors” (360 U.S. at 391), and it 
is only where “the application” (not the price alone), “signals the 
existence of a situation that probably would not be in the public interest”, 
ibid, that the certificate should be denied or conditioned. But be that 
as it may in some other case, the fact is that here there is neither a 

i i nor a status quo disturbing factor (see pp. 7-8, supra), 
and the Commission so found on the basis of substantial evidence; hanes 
there was no occasion for either denial or conditioning of the certificates. 
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C. Catco did not prescribe a precise price level above 
which the Commission must deny or condition all producers’ 
certificates. 

Petitioner seems to contend that Catco compels the Com- 
mission to revert to some average of prices prior to June 
24,1957. But the Catco decision does not lend itself to such 
a distorted reading, and the Commission properly rejected 
it (R. 4735). To adopt petitioner’s approach would, in 
effect, transfer the certificating and conditioning powers 
from the Commission to the courts, because inherent in 
petitioner’s position is the erroneous premise that in Catco 
the Supreme Court fixed a precise price level at some 
average of years ago at which the Commission thereafter 
was bound to hold all initial prices. 

Catco cannot reasonably be viewed as reaching such a 
result which would so drastically alter the scheme of regu- 
lation set up in the Natural Gas Act and thus frustrate the 
orderly division of functions between courts and agencies. 
The function of granting certificates and of imposing con- 
ditions is an administrative one made so by the Act and 
clearly recognized by the courts.” Surely the Court in 
Catco did not intend judicially to transfer that function 
from the Commission to the courts. 

As a part of its approach that all prices should be 
rolled back, petitioner is unwilling to accept recently cer- 
tificated prices. It not only wants a pre-Catco line but it 
is not even willing to accept the ‘‘line’’ of pre-Catco prices 
as properly drawn forward by the Commission in the light 
of well-known economic changes which have occurred 
between 1954 and 1959. Petitioner apparently wants the 
line eroded to a contrived and meaningless ‘‘average’’ (Br. 
pp. 27, 31).7* Catco does not require the reversion to 1954 

22 See, for example, FPC v. Idaho Power Co., 344 U.S. 17 (1952); 
Sunray Mid-Continent Oil Co. v. FPC, 358 U.S. 944 (1957). 


23 At page 31 of its brief, petitioner says: “It [Commission] does 
not (and cannot) claim that 20¢ represented a just and reasonable price 
in 1954, or a typical initial price, . . . or a median price, or anything other 
than the very highest price. . . .” The short answer is that 20¢ per Mcf, 
exclusive of tax, was well-embedded as the initial price for gas in 
southern Louisiana long prior to the Commission’s order in CATCO (see 
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prices or any pre-Catco line, and it does not advert to any 
kind of ‘‘average’’ price, let alone one of long ago. And 
certainly it does not require that the ‘‘line’’ or ‘‘plateau’’ 
be one established by prices which have been found to be 
‘<just and reasonable’’ under a §4(e) or §5(a) proceeding 
(360 U. 8. at 391). 

Petitioner is forced to its untenable position because, as 
the Commission points out (R. 4735 including footnotes 
4 and 5), many sales in southern Louisiana at base prices 
of 20¢ per Mcf had been certificated by it long prior to 
Catco. In short, it seems petitioner simply will not face 
the record in this case nor confront the Commission’s find- 
ings which are amply supported.” 


Ill. 


The Transco-Seaboard remand has no adverse effect 
on the Commission’s order in this case. 


The Transco-Seaboard proceeding involved an order of 
the Commission issued prior to Catco. On review, and after 
the Supreme Court’s opinion in Catco, the United States 


the Commission’s reference to its pre-Catco orders certificating sales at 
these prices, R. 4735, including footnotes 4 and 5). The Commission, 
as its major premise, fixed the line as that established by post-Catco 
certificated prices in the area (R. 4786). Under the clear meaning of 
Cateo, the Commission was empowered to do this. The Commission’s 
reference to pre-Catco prices, equated to date, was merely to show that 
even under petitioner’s erroneous approach the instant prices are still 
well in line (R. 4736). 


2% Petitioner says (Br. p. 27) that rising prices have compelled 
“antold millions of dollars” in payments by the consuming public. This 
is one of a number of instances where petitioner goes beyond the record 
in its criticism of the Commission (see Brief of Petitioner, pp. 13-23), 
and disregards the positive evidence in this record that the instant prices 
will not cause an increase to Hope’s customers (R. 1588-1589, 1637). 
The Commission observed that certification of the instant prices will not 
cause “any increase in the weighted average cost of Hope’s gas” 
(R. 4786), referring, of course, to the cost of Hope’s gas to its customers. 
Petitioner converts this to average cost of “pipeline purchased gas” 
(Br. p. 32) and then ignores the finding of the Commission that the 
producers’ prices here will cause no increase in Hope’s existing rates to 
its customers (R. 4733, 4736). This latter finding, which goes to the 
heart of the matter of consumer protection, is fully supported by the 
record (R. 1588-1589, 1687). 


21 


Court of Appeals for the Third Circuit (269 F. 2d 865) 
affirmed the Commission’s order, one judge dissenting on 
the ground that he felt the Commission, not the Court, 
should ‘‘reconsider in the light of?’ Catco (269 F. 2d at 87 0). 
On petition for writ of certiorari the Court, in a per curiam 
order, vacated the judgment of the Court of Appeals and 
remanded to that Court ‘‘with directions to remand the case 
to the Federal Power Commission for reconsideration and 
redetermination in the light of [Cateo].”’ (361 U. S. 195). 

We submit that Transco-Seaboard has none of the far- 
reaching consequences which petitioner attributes to it. 
The Supreme Court rendered no decision on the merits but 
did no more than agree with the views of the dissenting 
opinion in the Court of Appeals. The Court did not, as 
in Catco, remand ‘‘the applications to the Commission for 
further proceedings’ (360 U. S. at 394), but merely 
remanded ‘‘for reconsideration and redetermination”? in 
the light of Catco. Surely, by its order for remand to the 
Commission ‘‘for reconsideration and redetermination in 
the light of’? Catco, the Supreme Court did not invalidate 


the prices there involved nor preclude the Commission from 
reaching the same conclusion it originally reached if upon 
reconsideration in the light of Catco it remained of the 
view that unconditioned certificates should be issued.” 


25 It seems settled that a remand for reconsideration does not pre- 
clude the lower tribunal from adhering to its original conclusion. See 
the related cases of Barenblatt v. United States, 354 U. 8. 929 (1957) ; 
Barenblatt v. United States, 103 U.S. App. D.C, 320, 252 F. 2d 129 
(1958) ; and Barenblatt v. United States, 360 U.S. 109 (1959) ; and also 
the related cases of Joines v. United States, 357 U.S. 578 (1957) ; United 
States v. Joines, 258 F. 2d 471 (1958) ; and Joines v. United States, 358 
U.S. 880 (1958). 
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IV. 


The Commission was fully empowered to take 
official notice of the general inflationary trends in the 
cost of exploring for and producing natural gas, and to 
draw upon its knowledge that deep drilling in the 
almost inaccessible offshore and bayou areas is more 
expensive than drilling on dry land. 


Petitioner challenges the Commission’s observations in 
regard to the foregoing (Br. pp. 30-31), claiming that the 
Commission resorted to speculation and ‘‘unsupported, 
‘iffy’ surmises’’ (Br. p. 31). In this connection, it is note- 
worthy that the Commission took notice of these factors 
only after it had found that the prices proposed here were 
“not out of line with prices currently being charged in 
Lonisiana”’ (R. 4736, 4733) and after it disagreed with 
petitioner that it could consider only pre-Catco prices 
(R. 4735). The Commission did not deem itself bound to 
look only to pre-Catco prices, but did so merely to demon- 
strate that petitioner was wrong in claiming that 18¢ was 
the pre-Catco level of prices (R. 4735) and to show that the 
prices here were fully in line when properly equated to 
pre-Catco prices (R. 4736). 

But at any rate the Commission was fully justified in 
taking official notice of the inflationary trends which took 
place between 1954 and 1959 and to refer to the publication 
of the U. S. Bureau of Labor Statistics as a guide to the 
extent thereof.* The Commission was also justified in 
taking into consideration that the instant gas is produced 
from deep horizons and in almost inaccessible areas. These 
factors, which we submit are not subject to reasonable 
dispute, were the subject of proper notice by the Com- 
mission. In referring to them merely for the purpose 
of giving further demonstration of the fact that these prices 
were not out of line, the Commission properly drew upon 


26In its petition for rehearing petitioner felt the trending would be 
proper provided petitioner’s base was used (B-6 of Petition for Review). 
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the vast storehouse of information within its specialized 
field. United States v. Pierce Auto Freight Lines, 327 U. 8. 
515, 529-530 (1946); Market Street R. Co. v. Railroad 
Comm. of Cal., 324 U. S. 548, 561-562 (1945). 

Additionally, §7(d) of the Administrative Procedure 
Act (Act, June 11, 1946, ¢. 324, §7, 60 Stat. 241;5U.S.C. A. 
§1006(d) provides in part: 


‘‘Where any agency decision rests on official 
notice of a material fact not appearing in the evi- 
dence in the record, any party shall on timely request 
be afforded an opportunity to show the contrary.’’ 


Petitioner clearly had the opportunity, when it sought 
rehearing, to make a timely request to show, if it could, 
the contrary to any material fact which the Commission 
officially noticed in reaching its conclusion.” Not having 
requested that opportunity, petitioner is precluded from 
urging such factor against the order, especially when, as 
here, the Commission’s action was proper; whatever facts 
were officially noticed did not go to the core of the Commis- 
sion’s determination nor bear on its conclusion, but were 
merely additionally demonstrative of the fallacy of peti- 
tioner’s position ; and petitioner was not prejudiced thereby. 
See United States v. Pierce Auto Freight Lines, 327 U. 8. 
515, supra. 


Conclusion. 


The Commission was fully justified in issuing uncondi- 
tioned certificates to the producer-applicants. The record 
lends itself to no other reasonable view. The Commission’s 
findings of the facts requisite to the issuance of uncondi- 
tioned certificates are fully supported by substantial evi- 
dence and were made after giving the most painstaking 
consideration to Catco. There was no abuse of discretion 


27In its petition for rehearing (see Petition for Review, Exh. B) 
petitioner did not deny the facts nor request an opportunity to show the 
contrary. It urged the Commission (ibid. B-10) “to reconsider its Opinion 
No. 327 and thereupon to pursue course No. 1” [i.e., condition the 
certificates rather than deny them]. 
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in not imposing price conditions. To have done so in the 
light of this record would have been unreasonable. 

For the foregoing reasons we respectfully submit that 
the order of the Commission should be affirmed. 
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Appendix 


Pertinent provisions of the Natural Gas Act of June 21, 
1938, c. 556, 52 Stat. 821, as amended by Act Feb. 7, 1942, 
c. 49, 56 Stat. 83, 15 U.S. C. 717-717w: 


Section 7(c) No natural-gas company or person 
which will be a natural-gas company upon completion 
of any proposed construction or extension shall engage 
in the transportation or sale of natural gas, subject to 
the jurisdiction of the Commission, or undertake the 
construction or extension of any facilities therefor, or 
acquire or operate any such facilities or extensions 
thereof, unless there is in force with respect to such 
natural-gas company a certificate of public convenience 
and necessity issued by the Commission authorizing 
such acts or operations: * * * [56 Stat. 83; 15 U.S. C. 
§717£ (¢)]. 


Secrion 7(e) Except in the cases governed by the 
provisos contained in subsection (c) of this section, 
a certificate shall be issued to any qualified applicant 
therefor, authorizing the whole or any part of the oper- 
ation, sale, service, construction, extension, or acquisi- 
tion covered by the application, if it is found that the 
applicant is able and willing properly to do the acts 
and to perform the service proposed and to conform 
to the provisions of the Act and the requirements, rules, 
and regulations of the Commission thereunder, and 
that the proposed service, sale, operation, construction, 
extension, or acquisition, to the extent authorized by 
the certificate, is or will be required by the present or 
future public convenience and necessity ; otherwise such 
application shall be denied. The Commission shall have 
the power to attach to the issuance of the certificate and 
tothe exercise of the rights granted thereunder such 
reasonable terms and conditions as the public conven- 
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jence and necessity may require. [56 Stat. 83; 15 
U.S. CO. §717£ (e)]. 


Section 19(b) Any party to a proceeding under 
this chapter aggrieved by an order issued by the Com- 
mission in such proceeding may obtain a review of such 
order in the circuit court of appeals of the United 
States for any circuit wherein the natural-gas Company 
to which the order relates is located or has its principal 
place of business, or in the United States Court of 
Appeals for the District of Columbia, by filing in such 
court, within sixty days after the order of the Commis- 
sion upon the application for rehearing, a written peti- 
tion praying that the order of the Commission be modi- 
fied or set aside in whole or in part. * * * Upon the filing 
of such petition such court shall have jurisdiction, 
which upon the filing of the record with it shall be exclu- 
sive, to affirm, modify, or set aside such order in whole 
or in part. No objection to the order of the Commis- 
sion shall be considered by the court unless such objec- 
tion shall have been urged before the Commission in the 
application for rehearing unless there is reasonable 
ground for failure so to do. The finding of the Com- 
mission as to the facts, if supported by substantial 
evidence, shall be conclusive. * * * [72 Stat. 947; 15 
U.S. C. §717r (b)]. 
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COUNTERSTATEMENT OF QUESTION PRESENTED 


Whether the Federal Power Commission’s refusal to 
impose a price condition in certificates of public conven- 
ience and necessity issued to producer-applicants was 
reversible error where, in evaluating the factors bearing 
upon the public interest as contemplated by Section 7(e) 
of the Natural Gas Act and Atlantic Refining Co. v. Public 
Service Commission of New York, 360 U.S. 378 (CATCO), 
the Commission, based upon substantial evidence, found, 
inter alia, that: (1) there was an urgent consumer need 
for the additional supplies of natural gas; (2) there would 
be no increase in the purchaser’s existing rates; (3) the 
producer prices were not “out of line’’ and would not 
establish a new price plateau in the producing area in- 
volved; and (4) these prices would not ‘‘trigger” any price 
increases either to the instant purchaser or to other gas 
purchasers under favored nation clauses of other con- 
tracts. 
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IN THE 


United States Court of Appeals 


For tHe Districr or CoLumsBia Circurr 
No. 15,461 


Pusiic SERVICE CoMMISSION OF THE STATE or New York, 
Petitioner, 


v. 


FeperaL Power Commission, ET AL., Respondents 


On Petition For Review Of Order Of The Federal Power Commission 


BRIEF FOR INTERVENORS, HOPE NATURAL GAS COMPANY, 
TEXAS GAS TRANSMISSION CORPORATION AND 
TEXAS EASTERN TRANSMISSION CORPORATION 


COUNTERSTATEMENT OF THE CASE 


This case concerns the validity of an order of the Fed- 
eral Power Commission issuing certificates of public con- 
venience and necessity, under Section 7(e) of the Natural 
Gas Act, to some 21 producers of natural gas, authorizing 
them to sell approximately 100,000,000 cubic feet of gas per 
day* to Hope Natural Gas Company (Hope) from fields in 
southern Louisiana and adjacent offshore areas for trans- 
portation and resale in interstate commerce. 


1 This volume also includes a small amount of Hope’s own production. 
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Under arrangements with Hope, Texas Gas Transmission 
Corporation (Texas Gas) will gather, transport and deliver 
this gas at a point near Lebanon, Ohio, to Texas Eastern 
Transmission Corporation (Texas Eastern) which, in turn, 
will further transport this gas and then redeliver it, for 
the account of Hope, at existing delivery points in Ohio, 
Pennsylvania and West Virginia, presently utilized by 
Texas Eastern for its delivery and sale of natural gas to 
Hope’s affiliated customers.” 

The facilities to be constructed by Texas Gas, for the pro- 
posed transportation service, were estimated to cost $39,- 
600,000. The facilities to be utilized by Texas Eastern rep- 
resent an estimated capital investment of approximately 
$8,000,000, or a total capital investment, by both com- 
panies, of almost $48,000,000. 

Four of Hope’s contracts for the purchase of gas pro- 
vide for initial prices at 21.0 cents per Mef and the re- 
mainder set the initial price at 21.5 cents per Mef; each con- 


tract also provides for an additional 2.05 cents per Mef as 
tax reimbursement (R. 1827-1828). All of the contracts are 


2 These customers include all of Hope’s operating affiliates except Lake 
Shore Pipe Line Co., as follows: The East Ohio Gas Company, New York State 
Natural Gas Corporation, The Peoples Natural Gas Company and The River 
Gas Company. These Companies constitute the Consolidated Natural Gas Sys- 
tem, are subsidiaries of the Consolidated Natural Gas Company, a registered 
public utility holding company, and will, for convenience, sometimes be re- 
ferred to herein as ‘‘Consolidated,’’ ‘‘Consolidated Companies’’ or ‘‘Con- 
solidated System.’’ 

The Consolidated System is an integrated natural gas system engaged in 
all phases of the natural gas business. Its facilities are integrated and its 
available gas supplies are centrally controlled and dispatched. In such inte- 
grated operation, Hope serves as the ‘‘hub’’ or ‘‘balance’’ company in satis- 
fying the requirements of its sister companies. 

The System at the end of 1958 distributed gas, at retail, to approximately 
1,150,000 residential, commercial and industrial customers in 793 cities and 
communities in Ohio, Pennsylvania and West Virginia, and supplied gas at 
wholesale to nonaffiliated gas companies serving 335 communities in New York, 
Pennsylvania and West Virginia. The cities and communities supplied have 
an estimated population exceeding 8,000,000. Many major industrial centers 
located in the Appalachian area are served by the System (R. 1178). 
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for terms of twenty years or more, and each calls for pe- 
riodic increases of 1 cent per Mef every four years (R. 
1169). The contracts do not contain favored-nation 
clauses and do not provide for price redetermination until 
after eight years in contracts covering about 70% of the 
gas and until after twelve years in the remaining contracts 
(R. 1169-1170). The total reserves, thus far developed and 
dedicated by these contracts, together with those available 
from Hope’s own acreage, are estimated to aggregate ap- 
proximately 620 billion cubic feet (R. 730-732; 3051). 

The Commission consolidated the separate applications 
for certificates filed by each of the producers and by Hope, 
Texas Gas and Texas Eastern. At the consolidated hear- 
ings, Petitioner, as an intervenor, urged, without itself 
having presented any evidence, that the Supreme Court’s 
recent decision in CATCO* precluded the issuance of cer- 
tificates at the initial prices proposed and required either 
the denial of the certificates or the imposition of a condi- 
tion reducing the price. No customer of Hope or of any 


of its sister companies intervened in opposition to granting 
the producer certificates at the initial prices proposed. 

By opinion and order issued on August 10, 1959, the Com- 
mission, in addition to issuing certificates to Hope, Texas 
Gas and Texas Eastern,’ issued certificates to the producer 
applicants authorizing them to sell the gas to Hope at the 
initial prices proposed (R. 4724-4739).° 


3‘¢Favored-nation’’ clauses, which are found in most long-term gas pur- 
chase contracts, provide generally that, under specified circumstances, the seller 
js entitled to the highest price which may be paid by the buyer throughout the 
term of the contract. 


4 Atlantic Refining Co. v. Public Service Commission of New York, 360 U.S. 
378 (1959). 


5 Petitioner does not question the propriety of the issuance of these cer- 
tificates, per se (Pet. Br. fn., 1, p. 1). 


622 FPC 378 (1959). 
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SUMMARY OF ARGUMENT 
I 


A. Basically, the Supreme Court’s opinion in CATCO 
provided certain criteria for the Commission’s guidance 
with respect to the initial prices proposed in producer 
applications under Section 7(e) of the Natural Gas Act. 
Negating that in such proceedings the price must meet the 
statutory standards of justness and reasonableness, the 
Court ruled that the Act’s purpose of consumer protection 
would be satisfied by holding the price line generally, and, 
hence, in exercising its discretion, the Commission should 
be alert to situations which ‘‘probably would not be in the 
public interest’’, i.e., where 


“the proposed price .. . is out of line or because its 
approval might result in a triggering of general price 
rises or an increase in the applicant’s existing rates by 
reason of ‘favored nation’ clauses or otherwise’’. (360 
US. at 391) 


B. In contrast to CATCO, the record here fully demon- 
strates the absence of any of the signals evidencing a situa- 
tion not in the public interest. 


1. Unlike CATCO, there is ample evidence showing that 
the initial prices proposed arc in line with those prevailing 
in the area, and, as Petitioner has recognized, Hope could 
not have purchased the gas at a lower price. Prices equal 
to and in excess of those prices were already being paid 
under permanently-certificated sales for gas there pro- 
duced. 


2, Again, unlike CATCO, the evidence shows, and Peti- 
tioner does not dispute the fact, that no ‘‘triggering’’ of 
any general price rises will result from the producers’ 
initial prices here involved. 


3. Also, unlike CATCO, the evidence is clear that the 
prices proposed will not result in an increase in Hope’s 
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rates. In attacking this finding, Petitioner overlooks the 
fact that the price paid by Hope to its pipeline suppliers 
is a “‘raw” price to which must be added Hope’s substan- 
tial costs for the further services provided in connection 
with the resale thereof, whereas the instant gas will be de- 
livered directly to Hope’s customers without any facilities, 
services or handling by Hope. 

4. Similarly, unlike CATCO, there is detailed evidence 
here showing Consolidated’s urgent need for additional 
gas to meet the growing needs of the heavily-populated 
Appalachian area. 


Ir 


Petitioner’s argument that, although the initial prices 
here are “in line’? with prices now prevailing in southern 
Louisiana, these prices are ‘‘out of line’? under CATCO 
and Transco-Seaboard' because the Supreme Court in these 
cases required a price ‘‘roll back’? to the alleged pre- 
CATCO level, is predicated on a misreading of these de- 
cisions. 


A. 1. In CATCO, the Commission’s allowance of the 21.4- 
cent base price there involved was set aside only because of 
deficiencies in the record; since its allowance on a proper 
record was not precluded, CATCO plainly contains no 
mandate requiring a price “roll back.’’ While the Court 
knew of the Commission’s certification of 21.5-cent prices 
in southern Louisiana, CATCO clearly was confined to the 
particular offshore sales there involved. Petitioner’s argu- 
ment assumes, contrary to all judicial precedent, that the 
Court passed on the validity of prices not in issue before it 
and without the benefit of the record in the proceedings in 
which the prices had been allowed. 


2. Nor is a price ‘‘roll back’’ necessary to give substance 
to the Court’s decision. Rulings limited to providing guid- 


7 United Gas Improvement Co. v. FPC, 361 U.S, 195 (1959). 
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ance to the administrative agency or reversing findings for 
lack of evidence are common. In contrast, to read CATCO 
as prescribing a specific 17-cent price for certificating pro- 
ducer sales involves invasion of the legislative powers of 
rate making beyond the authority even of Congress to vest 
in the Supreme Court. 


3. Similarly, the absence of a price “roll back’? does not 
nullify CATCO. The Commission, since CATCO, has 
scrupulously adhered to its teachings. Holding the line, 
as admonished by CATCO, the Commission has, in a num- 
ber of eases, imposed price conditions. Petitioner’s basic 
disagreement with the Commission is Petitioner’s view that 
the “line’’ should be held at the alleged pre-CATCO level. 
But, just as following Phillips Petroleum Co. v. Wisconsin, 
347 U.S. 672 (1954), the Commission realistically imposed 
regulation as of the date of the Supreme Court’s decision, 
here, too, there can be no question as to the legal and prac- 


tical soundness of the Commission’s holding the line on 
producer prices as of the date of the Supreme Court’s de- 
cision in CATCO. 


B. Contrary to Petitioner’s vigorous assertions, the Su- 
preme Court’s per curiam opinion in T ransco-Seaboard 
does not contain substantive rulings on the merits of the 
ease. There, the Court merely followed the common ju- 
dicial practice, in situations where it had rendered an in- 
tervening decision bearing on the general problem, of 
remanding the case for reconsideration in light of that 
decision. That such is the case is exemplified, inter alia, 
by the Barenblatt decisions* of both this Court and the 


Supreme Court. 


Although the lower court’s decision here was issued 
after CATCO, the Commission’s order granting the cer- 
tificates was issued prior to CAT CO. Since primary 


8 Barenblatt v. United States, 100 U.S. App. D.C. 13, 240 F.2d 875 (1957), 
remanded 354 U.S. 930 (1957); 102 U.S, App. D.C, 217, 252 F.2d 129 (1958) ; 
aff’d, 360 U.S. 109 (1959). 
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responsibility for the granting of certificate lies with the 
administrative agency, the Supreme Court directed remand 
of Transco-Seaboard to the Commission in order to obtain 
a determination by the Commission, in contradistinction 
to the Third Circuit, that the granting of certificates in 
Transco-Scaboard conformed to the guide-posts provided 
in CATCO. 
ARGUMENT 


In a nutshell, Petitioner’s position seems to be that the 
Supreme Court, in its opinions in CATCO and Transco-Sea- 
board, required all producer prices in southern Louisiana 
to be ‘‘rolled back”’ to an alleged pre-CATCO level of 17 
cents per Mef. While this appears to be the principal 
contention presented by Petitioner, a material portion of 
its brief is devoted to a distorted version of the history 
of producer prices in southern Louisiana and actions by 
the Federal Power Commission relating thereto. This is 
quite obviously an attempt to create a ‘‘flavor” calculated 
to persuade this Court to interpret these decisions in a 
manner never intended, expressly or impliedly, by the Su- 
preme Court. 

Properly read, the Supreme Court in CATCO, in addi- 
tion to upsetting the Commission’s order for lack of ade- 
quate evidence, provided, within the confines of constitu- 
tional limitations on its powers, criteria for the guidance 
of the Commission in the exercise of its diseretion under 
Section 7(e) of the Natural Gas Act, at least during this 
formative period while the ground rules of producer regu- 
lation are being evolved. And Transco-Seaboard added 
nothing thereto. Accordingly, the Commission in the in- 
stant case properly interpreted CATCO as not requiring 
a “roll back” of prices and, based upon the record here, 
did not abuse its discretion in issuing the certificates which 
are before this Court for review. 
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I 


THE SUPREME COURT'S DECISION IN CATCO PERMITS THE ISSUANCE OF 
CERTIFICATES AT THE PRICES PROPOSED ON THE RECORD IN THIS CASE 


A. The Meaning of CATCO 


The Supreme Court’s decision in CATCO established, 
for the first time, certain guideposts to be followed by the 
Commission with regard to initial prices in certificate ap- 
plications by producers under Section 7(e) of the Natural 
Gas Act. The Court’s opinion may be fairly summarized 
as follows: 


1. While the purpose of the Natural Gas Act is to 
underwrite just and reasonable rates to the consumers 
of natural gas (360 U.S. at 388-390), ‘‘the Act does not 
require a determination of just and reasonable rates in 
a §7 proceeding as it does in one under either §4 or $5. 
Nor do we hold that a ‘just and reasonable’ rate hear- 
ing is a prerequisite to the issuance of producer cer- 
tificates.’’ (360 U.S. at 390-391) 


2. Rates are not “the only factor bearing on the 
public convenience and necessity, for §7(e) requires 
the Commission to evaluate all factors bearing on the 
public interest.’”’ (360 U.S. at 391) 


3. However, ‘‘a most careful scrutiny and respon- 
sible reaction to initial price proposals of producers 
under §7’’ is required. (360 U.S. at 391) The fact 
that prices have leaped from one plateau to the higher 
levels of another makes price a consideration of prime 
importance, particularly ‘‘during this formative period 
when the ground rules of producer regulation are 
being evolved.”’ (360 U.S. at 391) 


4. ‘*Where the application on its face or on presen- 
tation of evidence signals the existence of a situation 
that probably would not be in the public interest,’’ i.e., 
‘because [the proposed price] is out of line or because 
its approval might result in a triggering of general 
price rises or an increase in an applicant’s existing 
rates by reason of ‘favored nation’ clauses or other- 
wise,’? the Commission may, in its discretion, deny 
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the certificate or impose rate conditions if appropri- 
ate. (360 US. at 391) 


5. In these ways, ‘‘Section 7 procedures . . . act to 
hold the line awaiting adjudication of a just and rea- 
sonable rate. Thus the purpose of the Congress ‘to 
create a comprehensive and effective regulatory 
scheme,’ ..., is given full recognition.’’ (360 U.S. at 
392) 


From the above, it is clear that the Supreme Court did 
not intend to infringe upon the discretion delegated by 
Congress to the Commission.® However, the Court did 
admonish the Commission carefully to scrutinize pro- 
posed initial prices with a view to holding the line against 
price rises and, to that end, to be alert to situations which 
““probably would not be in the public interest.’’ Such situ- 
ations, the Court further indicated, would be signaled 
where: 


ce 


. .. [T]he proposed price . . . is out of line or 
because its approval might result in a triggering of 
general price rises or an increase in the applicant’s 
existing rates by reason of ‘favored nation’ clauses or 
otherwise. ...’’ (360 U.S. at 391) 


In CATCO, the Supreme Court found that, in each of 
these respects, the record there signaled the existence of a 
situation not in the public interest. In this connection, the 
Court alluded to the following facts with particular and 
significant emphasis: 


9It is well established that the Commission has broad discretion in issuing 
certificates under Section 7(e) coupled with primary responsibility for evaluat- 
ing the complex factors bearing on the public interest. See, e.g., United States 
v. Detroit g Cleveland Nav, Co., 326 U.S. 236, 241 (1945); United States v. 
Pierce Auto Freight Lines, 327 U.S. 515, 535-536 (1946); Florida Economic 
Advisory Council v. FPC, 102 U.S, App. D.C. 152, 251 F.2d 643 (1958), cert. 
denied, 356 U.S. 959 (1959) ; Oklahoma Natural Gas Co. v. FPC, 103 U.S. App. 
D.C. 256, 257 F.2d 634 (1958), cert. granted, 358 U.S. 577 (1958), dismissed 
under Rule 60, 358 U.S. 948 (1959). 
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1. The initial price would set a pattern in the area 
where enormous reserves would appear to be present 
(360 U.S. at 390), and the price proposed would be- 
come the floor for future contracts in the area. (360 
US. at 390) 


2. The evidence that the price would not ‘‘trigger”’ 
increases in the leases with ‘‘favored nation’’ clauses 
was not convincing. (360 U.S. at 393) 


3. The claim that the price would not lead to an in- 
crease in rates by the purchaser (Tennessee Gas Trans- 
mission Company) was not only unsupported, but had 
already been proven unfounded. (360 U.S. at 393) 


4. There was no support whatever in the record for 
the conclusory finding on which the order of the Fed- 
eral Power Commission was based that ‘‘the public 
served through the Tennessee Gas System is greatly 
in need of increased supplies of natural gas.’’ (360 
U.S. at 393) 


B. The Commission Followed the Teachings of CATCO 


It is readily apparent that the Commission not only un- 
derstood the Supreme Court’s decision in CATCO but also 
applied the precepts there laid down to the record in the 
instant case, with a full sense of responsiveness. In reject- 
ing Petitioner’s claim that CATCO barred the issuance of 
producer certificates here, the Commission first explained 
its reading of that decision (R. 4734) : 


“As we understand the CATCO decision, the Su- 
preme Court held, in essence, that the producer’s pro- 
posed initial price must be supported by substantial 
evidence establishing that the price is required by the 
public convenience and necessity and is in the public 
interest; that although the Commission should consider 
all the factors and has broad discretion in determining 
whether an initial price is so supported, price is an 
element of prime importance and _ the Commission 
should scrutinize the price closely with a view to pro- 
tecting the consumer and holding the line against price 
rises. The Court further held that the Commission can 


ll 


attach such price conditions as it believes necessary 
when the proposed price is out of line, when it might 
result in a triggering of general price rises by reason 
of favored-nation clauses, or when its approval might 
result in a general increase in applicant’s existing 
rates.” 


It then went on to find that, unlike CATCO, the evidence in 
this case was not such as to signal the existence of a situa- 
tion not in the public interest. 


1, The Producers’ Initial Prices Are “In Line’ with Other Prices in the Area 


The record here, unlike that in CATCO, amply shows 
that the prices here involved are in line with the prices pre- 
vailing in the area when the contracts were entered into.” 
Indeed, Petitioner has recognized that the initial base 
prices of 21.0 cents and 21.5 cents per Mcf* contained in 
these contracts represent the lowest price at which Hope 


10 Potitioner’s argument to the contrary is predicated on the thesis that the 
Supreme Court in CATCO and Transco-Seaboard required the Commission to 
roll back producers’ initial prices to the level allegedly prevailing prior to the 
Commission’s order in CATCO, with the consequent result that it was improper 
for the Commission to take into account prices thereafter allowed by it in 
determining whether the producer’s proposed price is in line. In Point I, 
infra, pp. 19-28, we show that such a reading of these decisions is wholly with- 
out foundation and contrary to settled principles of judicial administration 
and power. 


11 Petitioner, throughout its brief, amalgamates the base price involved with 
the provision for tax reimbursement in order apparently to inflate the price 
being paid. The tax imposed by the State of Louisiana upon the production, 
gathering or severance of gas has, however, had a variegated history. A sev- 
erance tax of .3 cents was imposed in 1936, Act 119 of 1936, LRS 47:633; two 
separate one-cent gathcring taxes were imposed in 1948 and 1958 by Act 11 of 
1948, LRS 47:671 and Act 8 of 1958, LRS 47:678, respectively; finally, under 
Acts 2 and 3 of the Extraordinary Session for 1958, LRS 47:633 and LRS 
47:681.1, these latter two gathering tax levies were suspended and a severance 
tax in a total amount of 2.3 cents was prescribed, to be effective until August 
1, 1960. What the amount of tax will be from and after that date is not now 
known. With both the amount of the tax and its statutory basis thus being 
fluid, the only valid basis for price comparisons is the one comparable element, 
ie., the initial base price. 
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could purchase this gas (Brief before the Commission at 
p. 2): 


‘«... We fully appreciate the sincerity and diligence 
of Hope’s efforts to obtain the least deleterious terms 
possible in that climate. We are not unaware that any 
endeavors to obtain less drastic prices were doomed to 
failure from the outset. ...’’ 


Mr. J. J. Schmidt, Hope’s Vice President in charge of 
gas procurement who negotiated these contracts, testified 
that these prices were less than initial prices in many re- 
cently-executed contracts in the area and less than the price 
currently being offered for gas in that area (R. 1169; see, 
also, 1310-1311).% In addition, Mr. Schmidt testified that 
the 21.5-cent price had already been established in the area 
before he undertook to negotiate for this gas (R. 1170- 
1171): 


‘«,. Southern Natural Gas Company, during 1957, 


entered into a series of gas purchase contracts which 
were certificated in Docket G-13082, et al. at an initial 
price of 21.5¢ with fixed escalations of 2¢ per Mef each 
four years thereafter. The Southern contracts also 
contained favored nation clauses and price redeter- 
mination after the first four-year period and each four 
years thereafter. In addition, gas purchase contracts 
supporting a recent application of Transcontinental 
Gas Pipe Line Corporation were certificated in Docket 
No. G-13143, et al. at initial prices of 22¢ with fixed 
periodic escalation of 2¢ per Mef every four years. 
Further, gas purchase contracts supporting a recent 
application of Trunkline Gas Company were certifi- 
eated in Docket No. G-15394, et al. at initial prices of 


12 Mr, Schmidt also recounted the difficulties he had had in negotiating for 
this gas at the 21.5-cent price. According to his testimony, this price was not 
accepted by J. Ray McDermott & Co., Inc. (the operator of the largest block of 
gas here involved) or the other producers until after many mectings and ex- 
tended negotiations; ‘‘After 18 meetings, we finally got them to sign up.’’ 
(BR. 1232-1233). 
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22¢ with fixed periodic escalation of 2¢ per Mef every 
four years.” * 


In contrast to sales described above, the record in the 
instant case discloses that the contracts here involved con- 
tain no favored-nation clauses; provide for periodic in- 
creases of only 1 cent every four years; and for price re- 
determination only after cight years in some, and after 
twelve years in others. Since such clauses are, in major 
part, responsible for the vast number of rate increases filed 
by independent producers, the limited and restrictive escala- 
tion clauses in the contracts here involved will be highly 
beneficial to the purchaser and ultimate consumer. See 
United Gas Pipe Line Co. v. Mobile Gas Service Corp., 350 
U.S. 332 (1956). These advantages were fully recognized 
by the Commission (R. 4733). 

In addition, Commission Staff’s Exhibit 32 (R. 3410- 
3417) shows that, as of May 1959, there were many con- 
tracts which had been certificated for sale in interstate com- 
merce which contain initial base prices equal to, or in excess 
of, the initial base prices here involved and which contain 
other pricing provisions which are less favorable to the 
purchaser and ultimate consumer than those contained in 
the Hope contracts. It is to be noted that Exhibit 32 covers 
sales in only the 6 parishes from which Hope was to pur- 
chase its gas in this proceeding and, therefore, does not 
reflect all of the interstate sales in the more than 25 par- 
ishes which comprise the general pricing area of southern 
Louisiana. Nor does the Exhibit reflect any intrastate 
sales which were being made in this area at higher prices. 

This evidence, which is uncontroverted, fully justified 


13 Judicial review was not sought with regard to the certificates issued for 
the sales to Southern Natural (19 FPC 558 (1958)) and these certificates are 
now final. Petitioner sought review of the certificates issued for the sales to 
Trunkline (21 FPC 704 (1959)), but this Court recently dismissed the petition 
for review. Public Service Commission of New York v. FPC, D.C. Cir. No. 
15,365, decided April 28, 1960. The certificates issued for the sales to 
Transcontinental are the subject of the Transco-Seaboard litigation. 
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the Commission’s finding that ‘‘... [t]he prices to be paid 
by Hope will set no new plateaus either offshore or in the 
onshore fields... .” (R. 4733) 

Petitioner’s assertion that 17 cents was the “pre- 
CATCO”’ level of prices in southern Louisiana (Pet. Br., 
pp. 7, 17) is wholly without merit and has no support 
either in the record or in fact. The Commission’s opinion 
dealt with this assertion and pointed out that, as far back 
as 1953, it had issued a certificate to Gulf Interstate Gas 
Company which, it knew, was to pay producers in southern 
Louisiana an initial base price of 20 cents per Mcf (plus 
tax reimbursement). After the Gulf Interstate case, the 
initial base price of 20 cents per Mcf became the ‘* going. 
price” for major packages of gas in that area. In evidence 
of this, the Commission’s opinion, in the instant case, re- 
fers to the many producers in the southern Louisiana area 
who were certificated during 1954 and 1955 to sell gas 
under contracts also providing for an initial base price of 
20 cents per Mef (plus tax reimbursement).** Petitioner 


1412 FPC 116 (1953). 


15 Tho Examiner’s Initial Decision in onc of these cases, involving the sale 
of gas to Texas Gas, summarizes the uncontroverted testimony in that pro- 
eceding relating to the “¢going’? or ‘current’? price of gas in southern 
Louisiana during early 1955 as follows: 


‘<The principal negotiator for Californials stated that at the time he 
was negotiating with Texas Gas he knew the market was 20¢ and that was 
what he was trying to get but that he started negotiations ‘a little above 
that.’ His testimony was in part as follows: 

‘Well, we knew that contracts had been offered and had been made for 
20 cents, with a 2% cent every year escalation. We knew that other 
contracts had been at 20¢ with a 1 cent every five years escalation. 

‘Some of those contracts had already run several months, which is 
placing us at that particular point of negotiation closer to the point 
of escalation in their contracts. 

‘So there again we were trying to get the market. I think I was 
shooting for 22¢, which represented, as we could sec it at that time, the 
current market price.’ 

«<During the period of negotiations between the parties, it appeared to 
the senior vice-president of Texas Gas that the market was such that 
‘Every producer, large and small knew that the price for gas was 20 cents, 


15 
does not dispute the statements of the Commission but 
rather attempts to cast them aside as being totally unrep- 
resentative and unique. 

The Commission also noted that, taking into account the 
20% inflation since at least 1954, a 20-cent initial base price 
in 1954 is comparable to a 24-cent price in 1959 and, hence, 
on this basis as well, the prices paid by Hope are ‘‘in line”’ 
(R. 4735-4736). Petitioner complains that these observa- 
tions are improperly founded upon speculation and “un- 
supported ‘iffy’ premises” (Pet. Br., pp. 30-31). But the 
20-cent prices referred to are reflected in the Commission’s 
own decisions and the 20% inflation figure was expressly 
derived from publications of the U. 8. Bureau of Labor Sta- 
tistics (see R. 4736, fn. 6) ;*° official notice of such docu- 
ments plainly is beyond cavil.” 

Similarly free from objection is the fact, which the Com- 
mission also noticed and which Petitioner does not dispute, 


regardless of whether they paid 16 for some smaller contracts; but they 
paid 20 cents and that was the price that the producers knew about.’ 

“(In this connection, the witness referred to a 20 cent price paid by 
United Gas Pipe Line Company in a contract in the Duck Lake Field 
‘which is about 12 to 15 miles immediately east of East Lake Palourde 
and Amelia, that went to 20 cents in 1955—November 1 of 1955,’ to a 
20 cent price paid by American Louisiana Pipe Line Company ‘over in 
the western part of the State,’ and to a 20 cent price paid by ‘Gulf 
Interstate.’ 


15 See testimony of Harold D. Brennand, Manager of Crude Oil, Natural 
Gas and Plant Products Sales for California.’’ 


Atlantic Refining Co., et al., Docket Nos. G-8809, et al. (issued December 
7, 1955), 14 FPC 480, 484. The Examiner’s Decision was affirmed by the 
Commission without modification (14 FPC 490); sec, also, American Louisiana 
Pipe Line Co., FPC Opinion No. 276 (issued October 1, 1954). 


16In its Petition for Rehearing, Petitioner had no objection to the 20% 
figure provided that it was applied to its version of the appropriate base figure. 
(See R. 4754). 


17 It should be noted that, in contrast to this complaint, Petitioner has itself 
taken far greater liberties in its discussion of the alleged history of producer 
prices in southern Louisiana. (Sce Pet. Br., pp. 12-27). 
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that the instant gas is produced from deep horizons and in 
almost inaccessible areas (R. 4736). In referring thereto, 
the Commission was properly drawing upon its knowledge 
and expertise regarding the gas production business. 
Umited States v. Pierce Auto Freight Lines, 327 U.S. 515, 
530 (1946); Market Street R. Co. v. Railroad Commission 
of California, 324 U.S. 548, 561, 562 (1945). 

Moreover, these references in no way prejudiced Peti- 
tioner. They were made after the Commission had already 
concluded that the instant prices were ‘‘not out of line with 
other prices currently being charged in Louisiana’”’ (R. 
4733, 4736) and after it had held that CATCO did not re- 
quire it to look only at pre-CATCO prices (R. 4735). Their 
primary purpose was to demonstrate the fallacy of Peti- 
tioner’s assertion that 17 cents per Mef reflected the pre- 
CATCO level in southern Louisiana and to show that, with 
appropriate adjustments, the present prices are ‘‘in line’”’ 
with even pre-CATCO prices. In any event, these observa- 
tions did not go to the Commission’s basic finding and, 
therefore, the error, if any, was harmless. United States 
v. Pierce Auto Freight Lines, supra. 


2. The Instant Prices Will Not “Trigger” Any General Price Rises 


In contrast to the situation in CATCO, the evidence here 
is clear and uncontroverted that, as the Commission found 
(R. 4733, 4736), no triggering of any general price rises 
will result from the producer initial prices here involved. 
These prices can have no impact upon prices paid by Hope 
under other contracts since these are the first contracts 
entered into by Hope in the southern Louisiana area. Fur- 
thermore, they will have no impact upon the prices in con- 
tracts of other purchasers for, as shown supra, pp. 12-14, 
there are many contracts in this area containing prices 
equal to, or in excess of, those contained in the instant 
contracts. 
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3. The Producer Prices Will Not Result in an Increase in Hope’s Rates 


Again, unlike in CATCO, the Commission’s finding that 
certification of the producer prices will not cause any ‘‘in- 
crease in Hope’s existing rates to its customers” (R. 4736) 
is supported by substantial evidence. Mr. Lloyd A. Scott, 
Hope’s Manager of Rates, testified (R. 1637) : 


‘<Q, With respect to all applications involved in this 
proceeding, that is, the pipeline applications and the 
independent producer applications, will the proposed 
transportation service and the proposed producer sales 
require an increase in the rates by Hope Natural to its 
affiliates? 

“*A, No, it will not. 

“Q. And do I correctly understand you to testify 
that in your considered judgment the granting of all 
of the applications in this consolidated proceeding will 
not have an adverse financial impact upon the custo- 
mers of Hope Natural Gas Company? 

“A. That is correct.”’ 


Mr. Francis Wright, Manager of the Rate Department for 
The East Ohio Gas Company, which would probably pur- 
chase 50% of the gas here involved (R. 1199, 1563), further 
elaborated (R. 1588-1589) : 


«| | I ean’t see how when Hope is charging East 
Ohio 50.63 cents and in the future considering the gas 
in this case, with an additional 100 million a day or 36 
billion cubie feet annually rolled into Hope’s sales at 
something like a cost of 45 cents, that seems to me 
almost axiomatic that the only result could be a lower 
rate from Hope to East Ohio. 

‘<Q. Then in your opinion the answer to the question 
would be that you cannot foresee how they could in- 
crease their rate to you as a result of their acquiring 
the gas involved in this proceeding, is that correct? 

‘A. Yes.”’ 


Despite the fact that Petitioner did not cross-examine either 
Witness Scott or Witness Wright concerning these clear 
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and positive statements, or present rebuttal evidence of any 
kind, Petitioner nevertheless insists that, since the weighted 
average cost of the instant gas is about 44.825 cents per 
Mef whereas the weighted average cost of Hope’s pipeline- 
purchased gas is estimated for 1960 at about 37.5 cents and 
that of its Appalachian gas at about 24.05 cents, this new 
gas must necessarily and inevitably increase Hope’s gas 
costs and rates (Pet. Br., p. 32). “[I]ncreased gas costs,” 
says Petitioner, “always lead to increased gas rates’? (ibid.) 
(italics in original). 

This argument, although having a superficial plausibility, 
is founded upon the erroneous premise that Hope’s costs 
of these two supplies of gas are comparable. This is not 
true. On the one hand, the price paid by Hope to its pipe- 
line suppliers, being solely for gas which is transported, 
stored, and later delivered by Hope to its customers in 
time of greatest need, is in reality a ‘‘raw’’ price. To this 
must be added the substantial costs of the further and addi- 
tional services, such as storing, transporting and handling, 
which are provided by Hope and which are reflected in the 
spread between Hope’s cost of pipeline-purchased gas and 
its resale rates.** On the other hand, Hope will not incur 
any additional costs in connection with the gas here in- 
volved. Since Texas Eastern will deliver the gas, on 
Hope’s behalf, directly to Hope’s customers (R. 1563), no 
additional facilities, services or handling by Hope will be 
required (R. 1551, 1566). Thus, the 44.2S85-cent average 
price paid for this gas reflects Hope’s total cost of the gas 
delivered to the other Consolidated Companies. In these 
circumstances, to compare the total cost to Hope of selling 
the gas supply here involved to its affiliated companies with 


18 Hope’s currently effective rates to its resale customers are (R. 1549): 


The East Ohio Gas Company 50.63¢ per Mef 
New York State Natural Gas Corporation 48.19¢ per Mef 
The Peoples Natural Gas Company 48.19¢ per Mcf 
The River Gas Company 48.19¢ per Mef 
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its ‘raw’? cost of pipeline-purchased gas is like comparing 
apples with oranges. 


4. The Public Served by Hope Urgently Needed Additional Supplies of Gas 


Finally, in contrast to CATCO, the record here contains 
detailed evidence showing the needs of the Consolidated 
System for additional supplies of natural gas by the winter 
of 1959-1960 to meet the growing requirements of its exist- 
ing markets in the Appalachian area, This evidence of 
market requirements, which is uncontroverted in this ap- 
peal, shows that, by the winter of 1959-1960, the Consoli- 
dated Companies urgently needed the gas here involved 
(R. 1171-1172, 1182, 1189, 1571 and 3220). 

The System’s urgent and admitted need for this new 
supply of gas strongly reinforces the propriety of the 
Commission’s issuance of certificates to the producer ap- 
plicants at the initial prices here involved. 


II 


NEITHER CATCO NOR TRANSCO-SEABOARD REQUIRES A “ROLL BACK” 
TO THE ALLEGED PRE-CATCO LEVEL OF 17 CENTS PER MCF 

While freely conceding that the initial prices here are 
‘sin line’? with the prices now prevailing in southern Loui- 
siana, Petitioner nevertheless claims that these prices are 
“out of line” under CATCO because, according to Peti- 
tioner, the Supreme Court in CATCO and Transco-Sea- 
board invalidated the prices allowed in these cases and 
hence precluded the Commission from taking into account 
prices allowed subsequent to the Commission’s order in 
CATCO in determining whether a producer’s proposed 
price is in line. 


19 This evidence of the Consolidated System’s need for the additional 100 
million cubic fect a day is borne out by the fact that, during the past winter of 
1959-1960, this gas has been delivered to Hope’s sister companies in the Con- 
solidated System and has been utilized by them in meeting the needs of the 
consumers served by them. 
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A. Petitioner's Construction of CATCO is at Odds with Fundamental 
Principles of Judicial Administration and Power 


As shown, supra, pp. 8-9, CATCO holds (1) that, in order 
to achieve the Act’s purpose of protecting the consumers, 
the Commission should, in exercising its discretion in cer- 
tificate proceedings under Section 7(e) of the Act, care- 
fully scrutinize the proposed initial price with a view to 
holding the line against price rises, and (2) that the evi- 
dence in the record in that case was insufficient to justify 
the issuance of certificates at the 21.4-cent base price there 
involved. The Supreme Court, moreover, set aside the 
Commission’s allowance of the 21.4-cent base price in 
CATCO, not because that price was invalid per se and hence 
prohibited under any and all circumstances, but rather be- 
cause the evidence in the record was insufficient to support 
its allowance—an insufficiency which the Commission itself 
had recognized in its first two CATCO orders (17 FPC 
563, 575 (1957) and 17 FPC 732, 733-734 (1957)). Since 
the Supreme Court’s action in CATCO was thus predicated 
on deficiencies in the record and does not preclude the al- 
lowance of the 21.4-cent price on a different and adequate 
record, it follows that CATCO does not contain a mandate 
requiring that initial prices of producers be rolled back to 
the alleged pre-CATCO level of 17 cents per Mef. 

Petitioner’s attempt to convert CATCO into a far broad- 
er ruling not only is not supported by CATCO but runs 
afoul of settled doctrines of judicial administration and 
power. 


1. The Supreme Court did not Pass Upon Prices in Southern Louisiana Generally 


Petitioner asserts that the Supreme Court was aware 
that, prior to its CATCO decision, the Commission, in 
numerous other certificate proceedings, had authorized 
sales at prices comparable to the CATCO price. Conse- 
quently, Petitioner contends (Pet. Br., p. 21; see, also, Pet. 
Br., p. 28) that the Court’s observation that prices in 


21 


southern Louisiana ‘‘have now vaulted from 17 cents to 
over 23 cents per MCF’”’ (360 U.S. 378, 390) manifests a dis- 
approval of the use of these prices as a basis for determin- 
ing the ‘‘in-line’’ level. 

Petitioner’s argument necessarily assumes that not only 
has the Court passed on the validity of prices not in issue 
before it, but it has done so without the benefit of the evi- 
dence of record in the proceedings in which these prices 
have been allowed. Such an assumption flies in the teeth 
of established principles of judicial administration and cer- 
tainly could not provide a sound basis for expanding the 
purport of the Court’s passing observation with regard to 
southern Louisiana prices. 


2. The Court did not Invade the Administrative Sphere by Fixing the Proper Rate 


Petitioner also suggests that, in CATCO, the Supreme 
Court must have intended to fix initial producer prices at 
the alleged pre-CATCO level; otherwise, according to Peti- 
tioner, the Court would have been speaking in a vacuum. 
(Pet. Br., p. 29) 

Plainly, however, there can be no question that CATCO 
involved an actual controversy, i.e., whether the Commis- 
sion properly issued unconditioned certificates to the pro- 
ducer applicants there involved. And in deciding that con- 
troversy, the Supreme Court both provided criteria for the 
Commission’s guidance in issuing producer certificates and 
held that the Commission’s factual findings were not sup- 
ported by adequate evidence. See, supra, pp. 8-10. De- 
cisions by the Supreme Court of comparably limited scope 
are not at all uncommon. See, e.g., Universal Camera Co. 
v. National Labor Relations Board, 340 U.S. 474 (1951); 
Schaffer Transportation Co. v. United States, 355 US. 83 
(1957) ; Rowoldt v. Perfutto, 355 U.S. 155 (1957) ; Chicago, 
Milwaukee, St. Paul & Pacific Railroad Co. v. State of Ill- 
nois, 355 U.S. 300 (1958). 
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In contrast, to accept Petitioner’s claim that the Su- 
preme Court went further and prescribed a specific price 
of 17 cents, which did not represent the pre-CATCO “going 
price’’ (see, supra, pp. 14-15), for certificating producer 
sales, requires disregard of settled constitutional limita- 
tions upon judicial power. For such fixing of price in- 
volves the legislative power of rate making, beyond the 
authority even of Congress to vest in the Supreme Court. 
Keller v. Potomac Electric Power Co., 261 U.S. 428, 441- 
446 (1923); ef. Newton v. Consolidated Gas Co., 258 U.S. 
165, 177 (1922). Because of this limitation, Supreme Court 
review of rate determinations has traditionally been re- 
stricted to the judicial questions of whether the rates 
involved comply with constitutional and statutory require- 
ments. Where they do not so comply, the Court has uni- 
formly remanded the ease for further action by the admin- 
istrative body in compliance with the Court’s decision and 
has, itself, carefully refrained from expressing any views 
as to the proper rate. See, e.g., Missouri ex rel. South- 
western Bell Telephone Co. v. Public Service Commission, 
262 U.S. 276 (1923); Bluefield Water Works & Improve- 
ment Co. v. Public Service Commission, 262 U.S. 679 (1923) ; 
United Railways € Electric Co. v. West, 280 U.S. 234 
(1930). Such, we believe, is what the Supreme Court did 
in CATCO. 


3, The Rate Level Applied by the Commission does not “Nullify” CATCO 


Petitioner finally claims that to allow the prices author- 
ized in certificates granted between decisions of the Com- 
mission and the Supreme Court in CATCO to be used for 
testing prices in new applications results in nullification of 
CATCO (Pet. Br., p. 30). 

This contention is predicated on Petitioner’s reading of 
CATCO, which we have already shown to be erroneous. 
In this connection, it should also be noted that, contrary to 
Petitioner’s assertion (Pet. Br., pp. 22-23), the Commis- 
sion, in acting on certificate applications since CATCO, has 
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scrupulously adhered to its teachings. In accordance there- 
with, the Commission has carefully scrutinized initial price 
proposals of producers and, where found to be out of line, 
has either denied the application or imposed appropriate 
rate conditions. Indeed, in this very case, the Commis- 
sion, at the same time that it found the prices here in- 
volved to be ‘‘in line,’’ admonished (R. 4736) : 


‘“We shall consider any new application based upon 
a price in excess of any price we have heretofore cer- 
tificated to be ‘out of line’ and shall require conclusive 
proof from the applicant that the public convenience 
and necessity requires certification at that price.’’ 


In conformity with the above-announced policy, the Com- 
mission, in an opinion issued on the same day as the opinion 
here involved, August 10, 1959 (Transwestern Pipeline Co., 
22 FPC 391), found that the proposed initial prices exceed- 
ed the prevailing level in that area.” Expressly adverting 
to CATCO, the Commission held that the public conveni- 
ence and necessity required it to ‘‘hold the line’’ on fur- 
ther price increases and, accordingly, imposed conditions 
reducing the producers’ initial prices to the level existing 
in those fields.* In Phillips Petroleum Co., 22 FPC 694 
(1959), the Commission similarly found that the proposed 
initial prices were ‘‘out of line” and imposed a condition re- 
ducing the price. See, also, Hl Paso Natural Gas Co., FPC 
Opinion No. 335, issued February 23, 1960 (not yet re- 
ported); Western Natural Gas Co., FPC Docket Nos. 
G-16099, e¢ al., Order issued February 15, 1960 (not yet 


20 Significantly, Petitioner ’s discussion of the opinions and orders issued by 
the Commission in early August 1959 (Pet. Br., pp. 22-23), docs not refer to 
Transwestern. 


21 Upon application for rehearing, the Commission reopened the record to 
permit the producers to attempt to justify the proposed prices, 22 FPC 542 
(1959). These supplementary proceedings are now pending before the Com- 
mission and no decision or opinion has been issued. 
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reported) ; Gulf Oil Corporation, FPC Docket Nos. G-17973, 
et al., Order issued May 9, 1960 (not yet reported). 

Since the Commission is thus carefully applying the 
‘chold the line’’ precepts of CATCO, Petitioner’s claim of 
“nullification’’? becomes merely a disagreement as to the 
appropriate line. Petitioner claims that the proper line is 
that prevailing when the Commission decided CATCO, 
whereas the Commission has undertaken to hold the line at 
the level as of the time of the Supreme Court’s decision. 
In selecting this level at which to hold the line, the Com- 
mission, in effect, duplicated the action taken by it follow- 
ing the Supreme Court’s decision in Phillips Petroleum Co. 
v. Wisconsin, 347 U.S. 672 (1954). Although the result of 
the Phillips ruling was that producer sales of gas had been 
subject to Commission regulation since the enactment of 
the Natural Gas Act in 1938, the Commission realistically 
accepted producer rates in effect as of the time of the Su- 
preme Court’s decision and undertook to impose regulation 
as of that date. Just as there is no question as to the pro- 
priety of the Commission’s action there, so also is there no 
question as to the legal and practical soundness of the 
Commission’s holding the line on producer prices as of the 
date of the Supreme Court’s decision in CATCO. 


B. Transco-Seaboard does Not Contain Any Rulings on the Merits 
and does Not Require Price “Roll Back” 


In support of its claim of a price ‘‘roll back”, Petitioner 
also relies heavily upon the Supreme Court’s per curiam 
opinion in Transco-Seaboard where, in an order issued 
prior to the Supreme Court’s CATCO decision, the Com- 
mission had authorized several producers to sell gas at 
initial base prices ranging from 21 cents to 22 cents per 
Mef (exclusive of tax reimbursement). (20 FPC 264 
(1958) ) 

In that case, the Third Circuit undertook to apply the 
Supreme Court’s CATCO decision which had been ren- 
dered while the case was pending before it on appeal, and, 
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on this basis, affirmed the Commission. United Gas Im- 
provement Co. v. FPC, 269 F.2d 865. One judge (Hastie) 
dissented; while he did not disagree with the majority’s sub- 
stantive analysis of CATCO, he was of the view that the 
case should be remanded to the Commission since it had 
the primary duty of determining whether it would reach the 
same result in light of CATCO. (269 F.2d at 870) 

Upon certiorari, the Supreme Court, we submit, agreed 
with the dissenting judge. In its per curiam opinion, the 
Supreme Court directed (361 U.S. 195): 


“The petition for a writ of certiorari is granted. 
The judgment of the Court of Appeals is vacated and 
the case is remanded to that court with directions to 
remand the case to the Federal Power Commission for 
reconsideration and redetermination in light of At- 
lantic Refining Co. et al. v. Public Service Commission 
of New York, 360 U.S. 378.” 


In so acting, the Supreme Court did not, contrary to Peti- 


tioner’s repeated assertions (Pet. Br., pp. 23-24; 28-29), 
render any decision on the merits of the case. Rather, it 
followed its common practice, in situations where it has 
rendered an intervening decision bearing on the general 
problem, of remanding the case for reconsideration in light 
of that decision. 

That this practice does not involve any substantive rul- 
ing on the part of the Supreme Court is apparent from 
the Barenblatt decisions. In that case, this Court initially 
affirmed Barenblatt’s conviction for contempt of Congress 
based on his refusal to answer certain questions propound- 
ed by the House Un-American Affairs Committee. Baren- 
blatt v. United States, 100 U.S. App. D.C. 13, 240 F.2d 875 
(1957). Shortly thereafter, the Supreme Court in Watkins 
v. United States, 354 U.S. 178 (1957), reversed a compar- 
able contempt conviction. As a result, when Barenblatt 
came before it, the Supreme Court rendered a per curiam 
opinion, virtually identical to that in Transco-Seaboard, 
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remanding the case for consideration in light of Watkins. 
(354 U.S. 930 (1957) ).7 

Upon remand, this Court clearly did not view the per 
curiam opinion as making any substantive ruling. Had it 
so read the opinion, this Court might well have summarily 
reversed Barenblatt’s conviction. Instead, this Court 
heard the case en banc, and, in a split decision, affirmed 
Barenblatt’s conviction even though this result was con- 
trary to that in Watkins.* (102 U.S. App. D.C. 217, 224; 
252 F.2d 129, 136 (1958)) : 


“In accordance with the direction of the Supreme 
Court we have carefully considered Watkins and its 
impact on Barenblatt. Taking account of all cireum- 
stances as noted and believing the cases are distinguish- 
able as indicated, we affirm the judgment of convic- 
tion.’’ * 


22 The per curiam opinion in Barenblatt reads as follows (354 U.S. 930): 
‘<The petition for a writ of certiorari is granted. The judgment of the 
Court of Appeals for the District of Columbia Circuit is vacated and the 
case remanded for consideration in light of Watkins v. United States, 354 
U.S. 178.7’ 


23In view of Petitioner’s attempt to infuse significance into the Supreme 
Court’s alleged knowledge in CATCO of the prices allowed by the Commission 
in Transco-Seaboard and other certificate proccedings, it is noteworthy that, 
in Barenblatt, supra, this Court was confronted with a similar situation (102 
U.S. App. D.C. at 219-220, F.2d at 131-132): 

«¢... it is clear the [Supreme] Court [in Watkins] was familiar with 
the present case as it is specifically referred to in note 34 of the opinion 
in Watkins. The Court certainly knew, therefore, that Barenblatt’s con- 
viction grew out of testimony taken under the same resolution. Moreover, 
it is reasonable to assume that, had the resolution under which both 
Watkins and Barenblatt were questioned been stricken in its entirety, 
this case would have been reversed on authority of Watkins rather than 
remanded for consideration ‘in light of’ that opinion. . . .’’ (italics in 
original) 

Similarly, here, if the Supreme Court in CATCO had intended to hold that 
producer prices such as those involved in Transco-Seaboard and here, were 
necessarily tainted and so could not be allowed, the Court would have reversed, 
rather than vacated the judgment in Transco-Seaboard. 

24The dissenting judges did not take issue with the majority’s reading of 
the Supreme Court’s per curiam remand. To the contrary, Judge Edgerton’s 
dissent explicitly recognized the absence of a substantive ruling therein, See 
102 U.S. App. D.C. at 226, 252 F.2d at 138 
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Far from holding that this Court had failed properly to 
follow its remand, the Supreme Court accepted this Court’s 
action; indeed, on the merits the Supreme Court agreed that 
Barenblatt was distinguishable from Watkins, and affirmed 
this Court’s judgment (360 U.S. 109 (1959) ).** 

The fact that in Zransco-Seaboard the lower court’s 
opinion was issued after the Supreme Court’s decision in 
CATCO and the remand was for “reconsideration and 
redetermination” (italics supplied) in light of CATCO does 
not detract from the applicability of Barenblatt. For, 
unlike Barenblatt, Transco-Seaboard involved review of 
administrative action as to which primary responsibility 
lies with the Commission, and, as stated by the Supreme 
Court with regard to the comparable provision of the In- 
terstate Commerce Act (United States v. Detroit & Cleve- 
land Nav. Co., 326 U.S. 236, 241 (1945)) : 

“‘The Commission is the guardian of the public in- 
terest in determining whether certificates of conveni- 
ence and necessity shall be granted... . Its function is 
not only to appraise the facts and to draw inferences 
from them but also to bring to bear upon the problem 
an expert judgment and to determine from its analysis 
of the total situation on which side of the controversy 
the public interest lies.’’ (Italics supplied) 


With the granting of certificates under Section 7(e) thus 
being primarily for determination by the Commission, it 
becomes clear that the T'ransco-Seaboard remand is basi- 
eally indistinguishable from that in Barenblatt. Since the 
Commission’s order in Transco-Seaboard had been issued 
prior to the Supreme Court’s CATCO decision, the Com- 
mission, in contradistinction to the Third Circuit, had not 
had an opportunity to take CATCO into account in deciding 
Transco-Seaboard. In these circumstances, the Supreme 
Court was unwilling to accept the Third Circuit’s conclu- 


25 For recent series of similar rulings, sec, ¢.g., Uphaus v. Wyman, 355 U.S. 
16; 101 N.H. 139, 136 A.2d 221; 360 U.S, 72; Joines v. United States, 357 
U.S. 573; 258 F.2d 471 (3rd Cir.); 358 U.S. 880. 
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sion that the Commission would have reached the same re- 
sult under CATCO; rather it remanded the case to the Com- 
mission for ‘‘reconsideration and redetermination’’ in light 
of CATCO, in order to enable the Commission to determine 
the case afresh according to the precepts enunciated in 
CATCO. See, also, SEC v. Chenery Corp., 318 U.S. 80, 88 
(1943) ; Sunray Mid-Continent Oil Co. v. FPC, 353 U.S. 944 
(1957). 
CONCLUSION 


For the foregoing reasons, it is respectfully submitted 
that the Commission’s order issuing certificates to the pro- 
ducer applicants at the proposed initial prices should be 


affirmed. 
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REPLY BRIEF FOR PETITIONER. 


Introduction.* 


Essentially the sole issue in this case is whether the 
record below contains sufficient evidence to support respond- 
ent’s determination that public convenience and necessity 
has been shown to require producer initial prices of 23.05¢ 
and 23.55¢ per Mef for the instant sales. Respondent and 
the intervenor-respondents insist upon attributing to peti- 
tioner other issues, contentions and positions we do not here 
espouse and never have espoused. Having demolished 
these imputed arguments of their own creation, they would 
seek to create the impression they have responsively met 
and definitively disposed of the actual issue before this 
Court, when in reality no producer nor any of his associates 
herein has advanced, either before the respondent Commis- 
sion or this Court, any ‘‘reason why’’ it is ‘‘convenient’’ or 
“‘necessary’’ for the public to pay him the price he demands 
for the commodity he seeks to introduce into the interstate 
market. 

The basic thesis of respondent and of the Hope-inter- 
venors is simply that—notwithstanding the Supreme 
Court’s reversal, on June 22, 1959, of Catco’s unsupported 
22.4¢ initial price certifications as ‘‘out of line’”—FPC had 
‘discretion’? on August 10, 1959, to declare similarly 
unsupported producer initial prices of 23.05¢ and 23.55¢ 
not to be ‘‘out of line’’ and to issue unconditional producer 
certificates therefor without the evidentiary justification 
demanded by the Supreme Court in respect of the lower 

1 This brief refers to FPC as “respondent”, to Hope, Texas Gas and 
Texas Eastern as the “Hope-intervenors” and to the other parties as the 


“producer-intervenors”. References to “respondents” are intended to 
include all of the intervenors as well as FPC. 


_2 We request the Court to ignore all attempts to fragmentize these 
prices into “base” and “tax compensation” components (See Hope Br. 
p.11,fn.11). It is undisputed, at least for the purposes of this case, that 
the total prices are 23.05¢ and 23.55¢ per Mcf. It is that total initial cost 
which flows inexorably down the pipeline with the gas to the consumers’ 
doorstep. To the extent that the instant producer applicants receive 
greater “tax compensation” than others receiving 21.0¢ or 21.5¢ “base” 
prices for their gas, their prices simply are not comparable. Moreover, 
since the 23.05¢ and 23.55¢ total prices were not justified on a cost basis, 
it seems grossly improper to segregate out some portion that has an 
ort has cost justification and thereby speciously to minimize the 

otals, 
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Catco prices. The producer-intervenors apparently join 
in this thesis in part (Prod. Br., pp. 13-14 [numbered para- 
graph 2]) and revert, in part, to their familiar, twice 
discredited, Catco and Transco-Seaboard theme that vari- 
ous other admirable features of the transaction somehow 
confer an aura of public convenience and necessity upon 
the proposed producer prices in spite of the complete 
absence of evidence in this record to demonstrate their 
propriety per se (Prod. Br., pp. 13-15 [numbered para- 
graphs 1, 3-10]). All are agreed that the Supreme Court’s 
T ransco-Seaboard decision has no ‘‘substantiative’’ signifi- 
cance whatever on the issue here presented (FPC Br., pp. 
17-18, Hope Br., pp. 24-28; Prod. Br., pp. 20-21). 

As the first step in their endeavor to contort the patently 
irreconcilable Supreme Court decisions into conformity 
with the FPC determination here on review and with the 
FPC-Hope thesis here presented, respondent and the Hope 
intervenors would have this court believe: (1) that this peti- 
tioner requested the Catco Court to direct an indiscriminate 
‘troll back’? of all southern Louisiana initial prices to 17 
or 18¢ per Mef levels; (2) that this petitioner lost on that 
point before the Supreme Court; (3) that the Supreme 
Court, having denied petitioner’s request for a price 
“‘roll back?’ from 22.4¢ to 17 or 18¢, ipso facto, impliedly 
countenanced a price ‘‘roll forward’’ from the unsupported 
922.44 Catco levels to the equally unsupported 23.55¢ levels 
certificated here, and beyond; (4) that petitioner, having 
been defeated in Catco, again ‘‘solicits’? from this Court 
the same improper ‘‘judicial usurpation of the Com- 
mission’s task of economic decision-making”’ it sought in 
that case; and (5) that, therefore, this Court would give 
effect to the Supreme Court’s Catco teachings if it denied 
that ‘‘solicitation’’ and affirmed, instead, respondent FPC’s 
thesis and 23¢-plus unconditional certifications in this 
case (FPC Br., pp. 1-2, 7, 8-16; Hope Br., pp. 5-7). None 
of this is remotely borne out by the facts. 

This court should thoroughly understand—as does 
every participant in this case—that petitioner never 
requested of the Supreme Court, and does not now request 
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of this Court, a generalized and wholesale judicial edict 
“‘rolling back’? or rigidly pegging producer initial prices 
to some predetermined fixed level regardless of the evi- 
dentiary support (if any) for a different level. 

Having urged the Supreme Court to negate a ‘‘just and 
reasonable’’ requirement in producer certificate cases, we 
simply and solely asked that Court, instead, to impose a 
requirement under which some reasonable demonstration 
of public convenience and necessity must be forthcoming 
before any particular producer may be permitted to occa- 
sion a boost in the pre-Catco, going initial price ‘‘line’’ for 
interstate sales. That requirement is precisely what we 
obtained. That demonstration is precisely what the pro- 
ducers failed to furnish in the proceeding below. That is 
precisely why the unconditional certificates issued here— 
without producer explanation of the ‘‘reasons why’? public 
convenience and necessity requires a boost even beyond 
the ‘‘out of line’’ Catco initial price level, much less beyond 
the pre-Catco ‘‘in line’’ level—were issued in error. 

Petitioner did urge the Commission to impose an initial 
price condition in this case based upon the mean or weighted 
average of all previous, lawfully certificated southern 
Louisiana producer initial prices. That approach, of course, 
would not have permitted reliance (much less exclusive 
reliance) on the recently overturned Catco prices them- 
selves or on similar prices certificated between June 24, 
1957 and June 22, 1959 solely on the authority of the Com- 
mission’s erroneous, Catco-founded producer price prin- 
ciples (i.e, the Cateo progeny). It would, however, have 
given due weight to the overwhelming majority of southern 
Louisiana prices at 18¢ or below as well as to those few 
pre-Catco sales at 20 and 21¢ initial price levels which, 
according to Opinion 321 and the Hope intervenors, are the 
only pre-Catco sales worthy of consideration as representa- 
tive of pre-Catco, southern Louisiana, initial price condi- 
tions (Hope Br., p. 14; R. 4735). As a mathematical propo- 
sition, that approach would have yielded an initial price 
condition at a total of approximately 18¢ per Mef. Our 
requested conditioning method was one introduced, 
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developed and advocated by Commissioner Connole,® whose 
dissenting opinions in Catco, Transco-Seaboard and 
numerous other FPC producer certificate decisions had 
received striking vindication in the Supreme Court’s Catco 
opinion, issued just a few days before the close of the hear- 
ing below. That our requested condition would have been 
one legally permissible resolution of this proceeding, we 
think there can be no doubt. Though we never claimed it to 
be the (sole) legally permissible resolution, in our view it 
would have been an eminently fair and reasonable one in 
view of the absence of evidence to establish the public con- 
venience and necessity of the producers’ proposed prices. 
However, the Commission did not grant our request. 
Instead, on the heels of the Third Cireuit’s Transco-Sea- 
board decision, it unconditionally authorized the unsup- 
ported initial prices demanded by the producers. We are 
not here, as respondents would suggest, to urge upon this 
Court the wisdom of the action (18¢ initial price condition) 
the Commission did not take. We are here, just as we were 
before the courts in Catco and Transco-Seaboard, only to 
contest the legality of the action (23.05¢ and 23.55¢ unsup- 
ported and unconditional certifications) the Commission 
did take. To dispute the wisdom of the former is not, as 
respondents imagine, sufficient to prove conclusively the 
legality of the latter. 

The Commission’s action, we submit, is not now and 
never was remotely compatable with or permissible under 
the strictures of the high Court on the subject of the 
respondent’s regulatory obligations under Section 7 of the 
Natural Gas Act. It (and each of its five companions of 
August 10, 1959) was expressly motivated and inspired by 
and is wholly dependent upon, the decision of the Third 
Cireuit in the Transco-Seaboard case. That decision, much 
as respondents would like to have it otherwise, was not 
affirmed nor left undisturbed by the Supreme Court. It 
was emphatically overturned, and with it must fall its 
present dependent. 


3 See his dissenting opinion in Seaboard Oil Company, et al., Doc. Nos. 
G-11970 et al., Opinion No. 309, 19 F. P. C. 416, at pp. 427-36, 


ARGUMENT. 
POINT I. 


Respondent’s issuance of the instant certificates is 
in conflict with, and subversive of, the Supreme Court’s 
Catco decision.‘ 


As its opinion reveals, the Supreme Court, in setting 
aside FPC’s 22.4¢ Catco certificates, was fully cognizant 
of respondent’s numerous post-Catco unconditional cer- 
tifications at equal-to or higher-than-Catco initial prices® 
as well as of its relatively few pre-Catco unconditional 
certifications at 20 and 21¢ levels.© The Court was 
informed, exhaustively and repeatedly, of each and every 
one of those certificated prices by the 5 producer and 
pipeline petitioners (including Continental and Tidewater, 
producer-intervenors here), by their supporting amicus 
curiae (FPC) and by the 3 respondents (including PSC) 
in that case, each of whom relied, for different reasons, on 
the Commission’s producer price certification history to 
support its position. 


ee 4 aaicead Rf’g Co. v. Pub. Serv. Comm'n, 360 U. S. 371 (June 22, 
59). 


5 Of these, only 14, representing sales to Southern Natural Gas Com- 
pany, are not now either in some stage of judicial review or still subject 
to judicial review or on remand or rehearing before the Commission. 
PSC was excluded by FPC from participation in certificate proceedings 
involving Southern Natural on the grounds (1) that its intervention in 
opposition to the high producer inital prices in those proceedings would 
not be “in the public interest” and (2) that PSC would not be “adversely 
affected” by the producer inital prices authorized for those sales because 
the gas involved was destined to markets other than New York’s. 
(Southern Natural Gas Co., et al., Doc. Nos. G-11234, et al. Order of 
June 20, 1957 [unreported]). The latter assurance has been violated 
repeatedly by respondent. We request that it be enforced in this pro- 
ceeding, at least to the extent of this Court’s refusal to permit those 
certifications to be urged or considered in any way, in opposition to PSC’s 
position herein (Hope Br. p. 13, fn. 13). 


6 Contrary to Hope’s claim that “many” producers obtained certifi- 
cates for 20¢ (ex tax) sales prior to Catco and in 1954 and 1955 (Hope Br. 
p. 14), there were, as the Supreme Court was aware, only three groups of 
sales at those price levels in contrast to the scores, if not hundreds, of 
producer certificates issued by respondent in those years for sales at 18¢ 
and below (See PSC Br. p. 16). 
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With this knowledge, the Supreme Court nevertheless 
found the Catco prices, at 22.4¢ per Mcf, to be ‘‘out of line’’. 
It remanded the Catco proceeding to the Commission for 
one of two things: (1) its imposition of initial price con- 
ditions reducing the 22.4¢ charge therein proposed; or (2) 
its insistence that the Catco applicants furnish proof that 
their price proposals were consistent with or required by 
the present or future public convenience and necessity. 

None of the foregoing is denied by the respondents. 
Indeed, FPC expressly acknowledges that ‘‘the prices in 
Catco were ‘out of line’ by the Commission’s present stand- 
ard as well as PSC’s’? (FPC Br. p. 17). Nevertheless, 
each respondent insists that the instant prices, at higher- 
than-Catco levels are not ‘‘out of line’’ and that, therefore, 
they were properly exempted by the Commission from the 
Supreme Court’s Catco-imposed conditioning or eviden- 
tiary requirements. 

To support this remarkable conclusion the intervenor- 
respondents rely principally on the very same producer 
price certification decisions that were urged upon, and with 
which they were unsuccessful in persuading, the Supreme 
Court to find the lower Catco prices ‘‘in line’? (Hope Br. 
pp. 11-14; Prod. Br. pp. 3-5). In this respect, petitioner 
submits, these parties offer not legal argument but simply 
contradiction of the Supreme Court’s decision. This Court 
should not be called upon to entertain the resumption of 
their dispute with that tribunal. 

The respondents also cite the Commission’s recent impo- 
sition of initial price conditions in some producer certificates 
authorizing sales from other (non southern Louisiana) pro- 
ducing areas, as a factor that somehow is deemed to justify 
its failure and refusal to take similar action in this area 
(FPC Br., pp. 9-10 and p. 13 fn. 25; Hope Br., pp. 23-24; 
Prod. Br. p. 9). The issue of the propriety or legality of 
the price-conditioning levels selected in those proceedings 
is, of course, entirely outside the scope of this case. But 
regardless of the propriety or legality of those recent pro- 
ducer certificate determinations in other producing areas, 
it is undisputed that in this, southern Louisiana, producing 
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area—the most important and prolific in the nation and 
the source of both the Catco and Transco-Seaboard gas— 
no initial price condition of any kind has yet been imposed, 
for any proposed producer sale, at any proposed initial 
price level. Moreover the Commission has given explicit 
assurance to the producers that none will be imposed, 
except—perhaps—at proposed initial price levels above and 
beyond 24.05¢ per Mcf (PSC Br. p. 29 and fn. 31; ef. FPC 
Br. p. 10). 

In a similarly curious analogy, FPC and the Hope- 
intervenors note that the Commission embarked upon regu- 
lation of producers under the Natural Gas Act at their 
unregulated price levels in effect on the day of the Phillips 
decision.’ This precedent, they suggest, supports the Com- 
mission’s present determination (or promise) to initiate 
its regulation of producer initial prices under Section 7 of 
that Act at the maximum unregulated prices in effect on a 
date five years after Phillips directed its assumption of 
producer regulatory jurisdiction (FPC Br. p. 12, fn. 20; 
Hope Br. p. 24). While petitioner does not object to a June 
7, 1954 starting date for any producer regulatory purpose, 
we do oppose most emphatically the notion that Catco, 
Phillips or any other pertinent opinion of the Supreme 
Court authorizes or permits respondent to perpetuate, to 
proliferate and to standardize as an initial price floor for 
the future, the maximum unregulated producer price it 
erroneously permitted to be exacted in southern Louisiana 
on June 22, 1959. 

The respondents’ argument that this policy would not 
‘‘nullify’’ the Supreme Court’s Catco opinion is, we sub- 
mit, utterly preposterous. We would inquire, rhetorically, 
what conceivable purpose could be served, or ever could 
have been served, by the Catco remand if respondent was 
permitted, on August 10, to exempt the instant Catco suc- 
cessors from the very conditioning or evidentiary require- 
ments the Supreme Court had imposed upon Catco itself 
on June 22? What conceivable reason exists, or ever could 
have existed, for demanding additional proof to support 


7 Phillips Petroleum Co. v. Wisconsin, 347 U. S. 672 (June 7, 1954). 
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Catco’s prices if initial prices even higher might simultane- 
ously be regarded by respondent as ‘‘in line’? and subject 
to no more than the same minimal evidentiary standard held 
inadequate to support Catco’s unconditional certification? 
These questions, we submit, answer themselves. It is per- 
fectly clear that the Supreme Court did not confer upon 
respondent, tacitly, impliedly or at all, ‘‘diseretion’’ to con- 
tinue issuing unconditional producer certifications, as it 
did in this proceeding, at higher-than-Catco initial price 
levels upon deficient-as-Catco record justification therefor. 

Moreover, respondent itself did not come up with its 
present thesis to the contrary until August 10, 1959. This 
was six weeks after the Supreme Court’s Catco decision but, 
significantly, only six days after the perfect foundation for 
that thesis had been laid by the Third Circuit’s erroneous 
Transco-Seaboard decision. 


POINT II. 


Respondent’s issuance of the instant certificates was 
based wholly upon the Third Circuit’s incorrect inter- 
pretation of Catco.’ 


On August 4, the Third Circuit affirmed the Commis- 
sion’s unconditional certification, upon a Catco-type defi- 
cient record, of 22.4¢ to 23.3¢ initial prices. Under Catco, 
said that Court, price was still only an element to be 
‘“eonsidered”? by the Commission in its ‘weighing of all 
factors’’—unless the price was ‘‘out of line’’, in which 
event only, would a price reducing condition or proof of 
price propriety be required to permit certification. There, 
neither was required because the prices, being similar to 
many other post-Cateo prices, were not ‘‘out of line” 
and could, therefore, lawfully be exempted from the 
Supreme Court’s Catco-imposed conditioning or evidentiary 
requirements. 


8 United Gas Improvement Co. v. Federal Power Comm'n, 269 F. 2d 
865 (8rd Cir., August 4, 1959). 
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This decision, unlike the Supreme Court’s, was one 
the Commission could accept with relief, enthusiasm and 
alacrity. It promptly did so. Six days later it uncondi- 
tionally certificated five groups of sales (including the 
present ones), again at higher-than-Catco prices, again 
upon deficient-as-Catco evidentiary records. In each, 
respondent solemnly professed ‘‘consideration’’ of prices 
and adherence to the principles of the Catco opinion, exactly 
as did the Third Circuit on August 4. Yet, in spite of all 
these professions of devotion to Catco, it took the occasion 
on that date, in the determination here on review, to advise 
the consuming public—and the gas producers—that it would 
not require the ‘‘conclusive proof’’ of public convenience 
and necessity, demanded by the Supreme Court in respect 
of 22.4¢ initial prices, for any initial prices up to and includ- 
ing 24.05¢ per Mcf! 

On October 9, 1959 (two days after the denial of rehear- 
ing in this case) PSC petitioned the Supreme Court for 
certiorari in the Transco-Seaboard case. We urged that 
the Third Circuit’s principal ground for afirming FPC’s 
unconditional certifications in that case—i.e., that Catco and 
its successors had already elevated initial prices to an ‘‘in 
line’’ level of 23 or 24¢ per Mef—should be the principal 
reason for setting aside those certificates and for remanding 
the Transco-Seaboard proceeding to respondent for the 
same disposition that had been ordered in Catco—i.e., impo- 
sition of initial price reducing conditions or insistence upon 
adequate evidentiary support for the proposed prices per 
se. Otherwise—if Catco’s successors were to be deemed 
“in line’? and exempt from the evidentiary requirements 
imposed on Catco itself—not. only would the Catco holding 
be subverted (because 22.4¢ prices would then also be ‘‘in 
line’’ and summarily certifiable on remand upon the same 
minimal showing found inadequate to sustain their uncon- 
ditional certification in the first place), but the Court’s 
Catco reasoning would be deprived of its whole point, mean- 
ing, purpose and sense. 

On the other hand, respondent and its producer associ- 
ates, in some 103 pages of briefs in the Transco-Seaboard 


ahh 


proceeding, urged upon the Supreme Court the very same 
thesis now presented to this Court; i-e., that the Catco opin- 
ion still left FPC “‘diseretion’’ to issue producer certificates 
at Catco-plus initial prices (which, it claimed, were no 
longer ‘‘out of line’’) without either initial price reducing 
conditions or evidentiary support for the propriety of such 
initial price levels (other than familiar assurances of arm’s- 
length negotiation and the ability of the purchaser to sell 
more gas, ete.). Volubly protesting its firm and undeviating 
allegiance to the principles of the Catco opinion (as the 
Commission then and now still views them) FPC urged the 
Supreme Court to deny certiorari. Since the Commission 
professed obedience to the teachings of Catco, citing its 
instant determination to demonstrate that obedience, there 
was obviously no need, it was claimed, for that Court to 
speak again, and so soon, on the subject of producer initial 
pricing. 


In reply, PSC said: 


‘With the latter portion of the FPC’s presenta- 
tion we are in total accord. There is no need for this 
Court to re-state its lucid Catco dissertation upon 
respondent’s duties and obligations under Section 7 
of the Natural Gas Act. There is, however, an obvi- 
ous vital need for this Court to act upon the instant 
petitions in such a way as to preserve the integrity of 
this Court’s June 22, 1959 pronouncement upon the 
subject. This may be accomplished by grant of the 
applications and summary reversal of the judgment 
helow, upon the cited authority of Atlantic Refining 
Co., et al. v. Public Service Commission of the State 
of New York, 360 U.S. 378. This, on behalf of the 
millions of gas consumers we represent, we respect- 
fully urge.’” 


9 Brief for Petitioner Public Service Commission in Reply, No. 459, 
October Term, 1959, at p. 16. 
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POINT III. 


Respondent’s issuance of the instant certificates 
is in conflict with, and subversive of, the Supreme 
Court’s Transco-Seaboard decision.” 


PSC respectfully submits that this unusual and extraor- 
dinary relief was granted, in full and as requested, by the 
Supreme Court’s summary disposition of December 14, 1959. 

Respondents, on the other hand, can detect in that 
decision only 


(1) another Supreme Court refusal to direct the 
initial price ‘‘roll back’? allegedly demanded by the 
petitioner for the second time—a demand petitioner 
most certainly did not make, even once, and an issue 
that is totally spurious and has not the remotest con- 
nection with that case; and 


(2) affirmance of the dissenting opinion of Third 
Circuit Judge Hastie, who would have remanded 
Transco-Seaboard in order to ascertain ‘‘whether the 
Commission would have proceeded as it did and reached 
the result it reached here, had the subsequent teaching 
of the Atlantic Refining Company case then been before 
it”’. (FPC Br., p. 17-18, Hope Br., pp. 24-28, Prod. Br., 
pp. 20-21). 


In support of the latter contention, respondents rely on 
the Barenblatt case“ and a line of similar decisions. For 
reasons that are perfectly obvious, they do not mention the 
highly salient and distinguishing fact that when Judge 
Hastie spoke in Transco-Seaboard and when the Supreme 
Court spoke in Barenblatt and analogous cases, there really 


1959). Serv. Comm’n of N.Y. v. F. P. C., 8361 U. S. 195 (December 14, 


11 Barenblatt v. United States, 354 U. S. 930. 
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was an unresolved question as to whether the lower tribunal 
would have acted as it did had the subsequently rendered 
teaching of the Supreme Court been before it. When the 
Supreme Court spoke in T'ransco-Seaboard, on the contrary, 
no such uncertainty existed at all. 

On December 14, 1959 affirmance of Judge Hastie’s 
August 4 dissent would have been nothing but an exercise 
in futility. Petitioner is not eager to assume, as, apparently, 
are the respondents, that the Supreme Court was persuaded, 
over the objections of both petitioner PSC and respondent 
FPO, to engage in that kind of fruitless and pointless 
activity. 

In the Transco-Seaboard appeal, briefs had been sub- 
mitted and oral argument to the Third Circuit had been 
concluded before June 22, 1959. After the issuance of the 
Catco opinion on that date, various intervenors submitted 
supplementary briefs to the Third Circuit ‘‘interpreting’’ 
the Supreme Court’s decision. Respondent FPC did not 
submit a supplementary brief. Neither did it issue any 
producer certificate decisions during the June 22 to August 
10 interval, which might have shed some light on its under- 
standing of Catco. Therefore, on August 4, when Judge 
Hastie advocated a remand of Transco-Seaboard to ascer- 
tain the Commission’s response to Catco, the Commission’s 
response to Catco actually was unknown to the Third Cir- 
cuit or to anyone else. 

In like manner, when the Barenblatt case was before 
the Supreme Court, the response of this Court to the sub- 
sequently issued Watkins decision™ also was unknown. 
Remand was the logical, purposeful and, in fact, only 
method of ascertaining whether or not this Court would 
have decided Barenblatt the same way in the light of 
Watkins. 

When the Transco-Seaboard proceeding reached the 
Supreme Court, however, FPC (unlike this Court in Baren- 
blatt) was an active participant—in fact, the respondent— 
in the case. Its very act of opposing the petitions for cer- 


12 Watkins v. United States, 354 U. S. 178. 
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tiorari and defending the Court of Appeals decision told 
the Supreme Court that the Third Circuit had anticipated 
its response to Catco correctly; that the Commission would 
(unless deterred) reach the same decision in Transco-Sea- 
board with the Catco opinion before it. If any doubt then 
remained, the Supreme Court was fully apprized, by the 
Commission itself, of its present ‘‘reaction’’ to Catco. The 
Commission explained and illustrated that reaction in 
detail, in its brief opposing the writ, by citing and swummar- 
izing its determination herein and in its other August 10 
certificate orders pertaining to southern Louisiana fields— 
all granting unconditional authorization for initial prices 
almost equal to or actually in excess of Transco-Seaboard’s, 
after and upon full FPC ‘‘consideration’’ of the Catco 
opinion. 

Were respondent’s reaction to Catco, as explained by it 
to the Supreme Court, reasonable or even permissible under 
the holding of that case, it is perfectly clear that the Third 
Cireuit’s failure to remand Transco-Seaboard would have 
been—if error at all—harmless, immaterial and of no con- 
sequence. It would scarcely have merited the grant of 
certiorari, much less warranted summary remand of the 
Transco-Seaboard proceeding. In this (the actual) context 
of that decision, respondents’ unanimous assertions that 
the Supreme Court’s grant of the writ and order of remand 
have no ‘‘substantive’’ bearing or ‘‘adverse effect’? upon 
the ‘‘merits’’ of the Commission’s thesis, or the validity 
of the present determination, are, we submit, if not effron- 
tery, sheer refusal to face the facts. 


POINT IV. 


Respondent’s issuance of the instant certificates 
will result in increased natural gas costs. 


Respondents would have this Court believe that the 
instant natural gas purchase by a member of the Consoli- 
dated System at a price more than 7¢ above the System’s 
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current average price for similar gas acquisitions will not 
result in increased costs of purchased gas (FPC Br., pp. 
18-19, Hope Br., pp. 17-19, Prod. Br., p. 5). Much as peti- 
tioner would like to believe in miracles, this one, we fear, 
is engendered only by courtesy of intercompany bookkeep- 
ing. Obviously it has no place in the hard and inexorable 
world of economic reality. 

According to Hope’s own witness, the Consolidated Sys- 
tem’s average cost of southwestern-produced pipeline-pur- 
chased gas is approximately 37.5¢ per Mef (R. 1558-59). 
According to Hope’s own exhibit, about 80 per cent of the 
System’s pipeline purchases (totalling 426,901,000 Mcf per 
annum) are now delivered by the sellers, fully ‘‘processed’’ 
and at 37.5¢ per Mcf, to the very member companies which 
will receive the gas involved in this proceeding (R. 3258, 
Exh. 13, p. 40). The only difference between the gas they 
now receive and the gas they will receive as a result of the 
unconditional certification below, is the difference of more 
than 7¢ per Mef in its cost to the parent System. 

The other 20 per cent of the System’s pipeline pur- 
chases are delivered to Hope. <A portion of this 20 per cent 
is resold by Hope to non-affiliates (R. 1179). The balance is 
resold by Hope to its affiliates at the 48.19¢ and 50.63¢ per 
Mef prices set forth at page 18, footnote 18 of Hope’s brief. 
It is only with respect to this latter portion that Hope 
incurs the additional costs, above the ‘‘raw’’ purchase price 
of 37.5¢ per Mef, for storage and other processing services 
(Hope Br., pp. 5, 18-19). 

Petitioner is strongly inclined to agree with respondent’s 
FPC’s insinuation that Hope has absolutely no business 
charging its affiliates (and through them, the ultimate gas 
consumer) 48.19¢ and 50.63¢ per Mef prices for the present 
supplies, which Hope will never see, which will never be 
delivered to Hope and as to which Hope will incur no addi- 
tional costs, for storage or other processing services, above 
the instant ‘‘raw’’ purchase cost to the System of 44.825¢ 
per Mef (FPC Br., pp. 45). That Hope proposes to do so, 


13 Hope’s individual average cost is slightly lower than the total 
System average (R. 1559). 
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however, certainly cannot alter, and should not be permitted 
to obscure, the simple and inescapable fact that a gas pur- 
chase at 44.825¢ per Mcf by a member of a System formerly 
paying 37.5¢ for the very same commodity, in the very same 
condition, at the very same delivery points, does and must 
increase System purchased gas costs. Increased gas costs, 
we repeat, have always led to increased gas rates. Hope’s 
extremely ambiguous discussion of the cost impact of the 
instant purchases on the Consolidated System does not 
encourage petitioner to anticipate a different result in this 
proceeding. 


Conclusion. 


For the foregoing reasons and the reasons stated in 
petitioner’s earlier brief, dated April 15, 1960, this case 
should be disposed of as requested therein. 


Respectfully submitted, 


Kenr H. Brown, 
Counsel, Public Service Commission of the 
State of New York, 
Office and Post Office Address, 
55 Elk Street, 
Albany 1, New York. 


Barsara M. Sucnow, 
Of Counsel. 


June 17, 1960. 


